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§ 610.1 Imp oe Order of Interrog 


§ 906.11 Mode rey eye 
611.1 Control by J i 
611.2 Scope of cross-examination 


8 Leading questions i 
y ne 4 Exhibit generally; sending exhibits to jury for 
deliberations 
$ 906.12 Writing Used to Refresh Memory 


uction 
: tes i tī be used to refresh a witness's recollection? 
$ 612.3 When can a witness’s recollection be refreshed? 
$ 612.4 Production, inspection, and introduction of the object 
§ 612.5 Use of hypnosis to refresh recollection 
§ 906.18 Prior Statements of Witnesses 
§ 613.1 In general 
$ 613.2 Prior inconsistent statements: Definition: of “inconsistent” 
substantive and impeachment use ; 
$ 613.3 Prior inconsistent statements: Cross-examination and 
extrinsic evidence 
§ 613.4 Consistent statements offered to rehabilitate credibility 
§ 906.14 Calling and Interrogation of Witnesses by Judge » 
$ 614.1 The judge's power to call witnesses ` 
§ 614.2 Interrogation of witness by judge 
$ 614.3 Objections 3 BHIS 
$ 906.15 Exclusion of Witnesses Rogat $ 
§ 615.1 Sequestration AABAA NO 4 in 
$ 906.01 GENERAL RULE OF COMPENTENCF" 


Every person is competent, to b 
provided in these rules. — e a witness a as or 
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(S.Ct. Order, 59 Wis.2d R1, R157 (1973); s. Ct, oan F 16-01 nor 4 
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„n with the case.’ For example, sta 

nectio ted felons, parties to the laweulty ads 

convnnieity." Some states still h 
‘n persons from testifying (e.g 


cer” jn conditions).” 


o case law holds that Wis. Stats. 
"(he preexisting rules governing th 


§ 601.1 


arred testimony by 
thers based on 

ave statutes that disqualify 
4 A child under age ten under 


$$ 906.01 to 906.03 “nulli 
03 “nulli- 
e competency of i rd o 


e rule is explicit: “Every person is competent i 
T ject to a few express exclusions, Criminal As ha biji VAK 
“ght to testify on their own behalf that sounds in both evidence 


Jaw 


and the constitution.” The only vestiges of co 
remain are rules like Wis. Stats. $ 906.05 Doa A ise po 


witness) and Wis. Stats. $ 906.06 (competenc j 

witness). By formally eliminating most of tho kar 4 pētīja 
jaw competency requirements, Wis. Stats. $ 906.01 confirmed the 
shift from disqualification toward impeachment in evidence law.* 
A witness’s inability to perceive or to recall accurately, for 


ENS 
[Section 601.11 


Prior to the enactment of Wis. 
Stats. $ 906.01, Wisconsin law re- 
quired that witnesses possess the fol- 
jowing qualities: “that a witness, must 
be capable of expressing himself con- 
cerning the matter so as to be under- 
stood by the judge and jury either 
directly or through interpretation by 
one who can understand him, and that 
the witness is capable of understand- 
ing the duty of a witness to tell the 
truth.” Wis. Stats. § 906.01 Judicial 
Council Committee's Note. ——_ | 

*Eighteenth-century Virginia 
statutes, for, example, barred. testi- 
mony by “papal recusants” and se- 
verely restricted testimony by African- 
Anageans (free or slave) against 


£ 


Clark, 135 8, Ct. 


2178, 2178, 192 L; Ed, 2d 306 (2015) 
la case discussing 


> ‘State y, Hanson, 140 Wis:-2d 
474, 489 N Wd neon, 4 

‘W.2d 133, 186 (1989); State 

Y Olson, 113 Wis, 2d 249, 263, 836 


N.W.2d 433, 436 (Ct. App. 1983). 
This “change” in the law proba- 


bly did little more than formalize what 


had been the practice under the old 
rules anyway. See Graham, Handbook 
of Federal Evidence $ 601:1 (7th ed.). 
5See State v. Nelson, 2014 WI 70, 
{J 19-27, 355 Wis. 2d 722, 849 N.W.2d 
317 (2014), cert. denied, 135 S. Ct. 
1699, 191 L. Ed. 2d 675 (2015) (a child 
sexual assault prosecution discussing 
a criminal defendant’s right to testify 
but finding that any error in denying 
him this right was harmless; the court 
declined to address whether the right 
to testify had been denied). A criminal 
defendant’s right to testify is not 
subject to forfeiture. The right may not 
be waived by silence. To ensure that 
any waiver is knowingly, voluntarily, 
and intelligently made, the trial court 
must engage in a colloquy with the 
defendant: Trial courts must tread 
warily so as not to “unduly” influence 
a defendant’s decision or undermine 
“defense strategy.” spēki 
See State v. Hanson, . 
2d 474, 439 N.W.2d 133, 136 (eee 
(quoting the Judicial Council Comm 


tee's Note): 
Adoption of [Wis. Stats. [Frac : 
cossitates repeal lof the old law AN 
removing from judicial deer 
the question of competency admis- 
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witness's testimonial capacity, no 
ness entirely. e $ 607.4.) 
af) competency must be qualified even 


Seger sha 
e ju must 
meaning of Wis. Stats. $ 906.01 (most often, a straightforua < 
proposition) who complies W T War 
Wis. Stats. § 906.03. Moreover; the 
called as a witn 
spas} testimony: 
e capacity to perceive accurately; (3) the capacit 
accurately; and (4) the capacity to narrate AA vi 
memories. All four threshold capacities present a question nee 
judge under Wis. Stats. $ 901.04(1). The capacity for sin tīra the 
by efault left entirely to the requirement of an oath oP ak la 
on, as set forth in Wis. Stats. $ 906.03.” “Defects” in a dE: 
sairst to be sincere are relegated to the rules Ru 
openba su of a witness's character trait for ruth der AT 
o š a remember, and narrate (describe me : 
Stats 61006 oe i the personal knowledge requirement of Wis 
whether the person bis bišu nadia E e es simply 
apabiliti : 
must, of course, have personal owed of e ela 


sibility; judicial determinati A Y 
ciency and the j ion of suffi- and mental it ; 
ceļ a eds aanne The e porealved, recorded, and recole 
cc di shift the op- inbressions tending to establish A 
tack on competency rk: dire at- Of consequence, in the litigation (per 
examination and Pc rra os sonal knowledge), (3) the EAT as ae 
credibility, as to weight and claro enat he will tell the truth, under- 
"See $ 603,1. The „difference be uty appreciates the 
take the oath Seite SESH, PURE karā AJ truth and a lie 
quired by the rule, altho On aS Ye- gessef tasy, and (4) the witness pos- 
children may pa , although you sses the capacity to “hen 
iy pass mus ng y to comprehe 
emn promise” to tell the i tru pa col de ar apres himself intel: 
See $$ 608.1 to 608.3, bias! aa if necessary with an interpret: 
Pg to 608.8, 608,1... e Bid narration) S tnates omitted) 
McCormick Ru + (constru he Pop y ) (notes omitte 
nservative” posit inst the — vē ie cet ga a 
Evid. 601 only creates ion that Pod, See State v, Smith, 125 Wis. 2 
of co andik h id 
i 1 ‘in. 
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pr” m 
906.02, but there the issue is wh 
a her testimonial capacities, not ie aparsan is properly 


usid® first place. e possesses them 


in 
nearly all cases threshold com 
“la ne ie patties eall people who can walk talk ond ap 
estions, W a is about all the law demands, Pi t nd respond 
jawyers aro hic h lisposed to call as witnesses do fo tao 
at entient, which is to say mentally incapable of sect aes fae. 
ing What they i; aw. And if one doubts that there are RS, 
ople, particu arly adults, who fail such a standard fer rai 
spend an afternoon in a dementia unit to better understa 1d Bo 
-understood diseases can ravage. the human mind ie tia 
rson literally incapable of grasping what the rest RA 
reality despite an ability (capacity) to carry on a A T i, 
addition to §§ 906.01, 906.02, 906.03, Wisconsin has recognized 
that the general relevancy provisions of Wis. Stats. $$ 904.01 to 
904.03 also shape the determination of “minimum credibility.” 
The case law has adopted Judge Weinstein’s explanation of that 


concept: 
[A] trial judge still has broad discretion to control the c 
trial (Rule 611) and rule on relevancy (Rules 401 onan 
competency 18 defined as the minimum standard of credibility nec- 
essary to permit any reasonable person to put any credence in a 
witness’s testimony, then witnesses must be competent as to the 
matters they are expected to testify about; it is the court's obliga- 
tion to insure that the minimum standard is met. In making this 
deciding competency. It would, 
e is cast, probably be more ac- 


question." + HA E 
A person otherwise qualified to testify may also forfeit his or 
V | 601. (1986), which quotes an earlier 
a Nie O att edition of Judge Weinstein’s treatise, 
j pkt i See State v. Dwyer, ernie 


tonaj relevancy, The only issue for the 
pr is whether a jury acting reason: 
reed vi find Hr the witness competent to testify, ut Fr e 
3 We "REST gorlos) court observed “The cireutt ei 

Arenas By cent l- of course, disqualify a win 
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$ 601.1 


to testify throug 
a serious threat to 


the criminal trial process as 
order, and decorum in the courtroom.” 
Doubtful cases should be decided in favor of allowi 
ness to testify subject to impeachment for lack of re 8 the Wit, 
capacity, yet issues may well surface about estimonig| 
competency." For example, assume a party calls a wit threshold 
diagnosed as suffering mild dementia of some so em Who ig 
court has the discretion to voir dire the witness on a The trial 
whether she possesses the basic capacities to perc N the issue 
and narrate accurately (or permit the Papo remember 
enp Ar depor cases, the court hal the athe the 
ychological examinati Re tes aie 
pie the pad a ene star thea ane ea tha ae 
at deference is paid to the discreti n of j 
betas’ i bie opporsi Eo observe A he pee ba pā 
3 ight c SI WI eed to 
has a history of kājā! le t of all the facts. Where the witn 
testifying only where it IRL KA witness may be barred as 
city, as discussed above.'* Absent at he lacks testimonial capa- 
preferred alternative is to allow ome nf extreme situation, the 
impeachment with relevant evid witness to testity subject to 
| eae regarding his mental health 


her right 
resent[s] 


g ea ae did talk about the facts 
in issue. D (iting Wis. Stats. $$ 904.01, 
.02, and Weinstein’s Evidence, 


Y 60104), p. 601-27 (1988)).. 


peated promises 
court’s evidenti to disobey the circuit 


$ Si} oes i É y 
x - 16 it O Karas i 


Lia Seo State v. Maday, 179 Wis. 24 
346, 507 N.W.2d 365 (Ct. App. 1993); 
ate v. Schaller, 199 Wis. 2d 23, 544 


„-N.W.2d 247, 250 (Ct. 4 995 
A BUS Y SA +19 5) dis- 

| ESTAR Maday). Both oe velas 

_ the propriety of ordering witnesses to 


_ undergo psychologi 
by defendant: at more fly ad PĒRN NTP 
uct, including defe i ia read SARA Ese) 


d at $ 608.030 


HAGAS hac i 
agett, 2014 WI 67, 
W.2d 


N 
roo, $ «pENcB— WITNESSES 
duct th . Y 
abi 2 at ¡story The vena approach is 6 $ 601.1 
f aint of ss is a child of “tender IN Where the proffered wit 
Y, and ACIS) nene to carve out a Meri have consistently 
' the yw, ualifoat ni au witnesses," less ths rule regarding the 
timoni 0 tot (personal knowlec 01 Tēdjilrēmi Mld fails to 
resh ld oe a should b powledge) and Wis. Stat nes of Wis. Stats 
SS mt. e chiy ek ti e heard by the trier of tage £208.08 (oath), 
Che wane children S KS AU should be addressed not th ifficulties with 
issu i put through "OK Courts power to control the Auda preclusion, 
makes of tion (e.8., permit leading guestions), the use e e of interroga- 
K ber, cate the jury about aspects of the child's testing, experta to edu- 
th not fully appreciate,” or other p mony that they may 


S wit- Attorneys as a class are com 
al court 
miss "See $ 607.4. 
red from "See generally, Blinka, A Child 
al In Court, 59 Wis. Bar Bull. 13 (Jan. 
gti. oi | 1986). 
Hon, the "State v. Hanson, 149 Wis. 2d 
abject to 7 474, 439 N.W.2d 133 (1989); State y. 
l health | Dwyer, 149 Wis. 2d 850, 440 N.W.2d 
344 (1989). 
. State v. Hanna, 163 Wis. 2d 193, 
79 Wis. 2d - 471 N.W.2d 238, 243 (Ct. App. 1991) 
pp. 1993); (child sexual abuse case where prose- 
id 23, 544 cution called a four-year-old child 
995) (dis- victim; applying Dwyer, the court held 
as well as that reversible error occurred when 
tnesses to the child was improperly adjudged un- 
1inations, available and excused from testifying), 
; 608.03 of The Hanna court observed that there 
: are two facets to competency: ane 
“WI 67 moral responsibility of telling t 
A truth and ts mental capacity to give 
the mark relevant testimony, It explained: 
it was not Com) 1s two aspects, One is 
is mental nsibility to speak the 
trial: wie. nce of the na- 
it all per- of an oath, This 
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+ k roced i i 
hority to facilitate the presentation of the Seu Sy ET RHO that might 


` ompetent to testi dae 
the Wisconsin Rules of Evidence, Novartis Pope undai 


consideration be a witness’s willing- 
ness or ability to speak the truth, or a 
witness’s willingness or ability to com- 
municate intelligent answers, both 
considerations travel to competency. 
These considerations go to the wit- 
ness’s ‘credibility. We also conclude 
that such matters go to the weight of a 
witness’s testimony. 
471 N.W.2d at 244 (citations omitted). 
The court reviewed the facts, which 
involved a child who was exceedingly 
reluctant to express herself in court. 
Although the child resorted to head 
movements in answering questions, 
the court observed that this did not 
disqualify her as a witness. It stated: 


In this regard we note that, despite 
[the ee failure to significantly | 

verbalize at both the preliminary hear- 
"ing and the motion hearing, her affir- 


- (as documen the magistrate 
“trial court) appeared responsive 
| KELI questions called for "yes 
and “no” answers, 0o 
471 N.W.2d at 244 n.9. si 


ee 28 611.8. 4 VĒ 4 V 
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$ 601,2 The hearsay Ue looked by, trial lawyers involves y, Sn ditio 
A consideration ote Way declarant. The cases reflect inst $ 901.04 
qualifications of a hearsay cared incompetent to testify, thu. To a 
na witness Was CC et the trial court then adm im 
wherein court testimony, Y t tit’ att upt 
precluding any Me als out-of-court statements about the Sisqual 
ted this sane rah d is why the jury should be kept tē ga | 
event. Left unanswerer cross-examined performance of th; Wa 
personally hearing briedis while being exposed to the sūtīs dS 
individual in the co tements about the event, yet the case law ti edibi) 
rson's out-of-court state Siets redih 
pe its the use of hearsay from a declarant deemed incompetent, Ee oe 
Ende the statement by a hearsay declarant is tantamount to ze 
fered : 
23 , ion in conducts the examination for that statem 
Peck Ke ARS party?) and ethica o See be giv! 
156 Wis. 2d 662, 457 N.W.2d 538, 542 especially SCR aoe ii lēsīgat dë wif bija 
(Ct. App. 1990) (discussing the eviden- Es ce Ed 10, 9.12, 344 Visās detīnit 
tiary rule in the context of liability for 2012 kl i PR AA we ee 
legal malpractice). See also State v. 472, DAR ted : het šu firm 
Foy, 206 Wis. 2d 629, 557 N.W.2d 494, (where attorney acted as translator nia 
501 (Ct. App. 1996) (error, albeit harm- during the clients recorded interview ea 
less, where trial judge denied request y pare, Ao Apijā = 
by defense counsel to take the witness C¿CMmonsira an loa]. ie he a ķi 
stand and testify to a different version PPT Pe REM Ae OP ate eae de Er 
of a statement attributed to her client; poet gt ' M st bf and SCR < 
reviemhūs; the tasenlaw andıathical 20:3.7. which dis jualifies attorneys 2173, £ 
rules, the court held that the judge aa likel to be pM Haiesary wit (child 
should have considered the alternative Y y 


of permitting another public defender 
to substitute for trial counsel while she 
testified or grant a continuance and a 
mistrial: “We conclude that, when the 
prosecutor elicits testimony that can 
only be contradicted by defense coun- 
sel or the defendant on an issue rele- 
vant to the defense, if defense counsel 
did not foresee or could not reasonably 
have foreseen the dilemma, and if the 
defendant has already decided not to 
tentis, ibe requires that de nse 
counsel be permitted to testify-either 
in that trial or a 1 subst 

tuted counsel”), PO ABD Wish Aaa» 


Under Wis. Stats, t ane pel 
906,11, the trial court 4d ore 


who actively represents a client cause 
grave procedural problems (e,g,, 
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ee bu 
C; 1 


wh 


‘(Section 601.2] ——— 
«4: lai METIA Kam j ` h 
State v, Smit ¿os 
W.2d 821, 
370 N.W dono 


ness”; here the “entire interview was 
recorded” and all parties had a copy of 
the recording, so the attorney was not 
a “necessary witness”; the accuracy © 
the attorney's translation could be 
shown by other means); State Y 
Devries, 2011 WI App 78, 4 11, 334 
Wis. 2d 430, 801 N.W.2d 336 (Ct. App: 
2011) (fifth offense OWI prosecution 1 
which the trial court relied on pre 
convictions in two other states; held 
that the prosecutor did not “testify 
when arguing that various docume? 
supported the enhanced penalties) 


oes 
4 the 
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S 901.04(1). judge decides un 
To a great degree, this dichotomy h 
supreme Kati S] construction of Wis. Stata 3 306 pk: kt by the 
aisgualifica: ayy of witnesses, except ey do as precluding 
where the individual cannot give even Agar Ar bis 
other words, such occasions should b ant evidence.” In 


i e 
the declarant/witness fails to meet Kivi ad finds that 
credibility as described above, then it should also sonst etna 


ing the hearsay under Wis. Stats. § 904. ing it sati 

some exception). The prime patel is Chote dee eg es 
fered from the mental disability at the time of ae gi 
statement. Where the hearsay is admitted, consideration should 
be given to impeaching the hearsay declarant on the ground of 
mental incapacity, a tack made all the more difficult because, by 


$ 601,2 


be show 
n th 
ents related ‘an declar 


ant had 
Sonal knowledge ralk out-of-court 


868 an issue of 
der Wis. Stats. 


definition, the declarant.is precluded from testifying.” 


hearsay by the same person, court of 
appeals expressed reservations only 
about the applicability of the particu- 
lar hearsay exception relied upon by 
the trial court). 

See Ohio v. Clark, 135 S. Ct. 


2173, 2178, 192 L. Ed. 2d 306 (2015) ` 


(child physical abuse prosecution 
where state law prohibited the young 
child's testimony—he was under age 
10 and apparently appeared “incapable 
of receiving just impressions of the 
facts. . . or of relating them truly”— 


yet his statements to others describ- . 


ing the abuse were admissible under a 
hearsay exception that allowed “reli- 
able hearsay by child abuse victims ; 
held that the admission of the hearsay 
nonetheless complied with the hearsay 
er the statements were non- 


monial), 

Com. y Walter, 625 Pa, 522, 98 
3d 442 (2014) (even though A young 
sexual abuse victim was found to be 
ncompetent to testify, the “tender 

ears” statute permitted the use of her 
arsay statements describing he 
ab e; state law deeming the chi 
incompetent as a witness did not carry 


wilit ul Y se 


over to the child's status as a hearsay 
declarant because the two statutes ad- 
dress “distinct” concerns), relying on 
Idaho v. Wright, 497 U.S. 805, 110 S. 
Ct. 3139, 111 L. Ed. 2d 638, 30 Fed. R. 
Evid. Serv. 24 (1990). 

2Fed. R. Evid. 803 advisory com- 
mittee’s note (“In a hearsay situation, 
the declarant is, of course, a witness, 
and neither this rule nor Rule 804 
‘dispenses with the requirement of 
firsthand knowledge. It may appear 
from his statement or be inferable 
from circumstances. See Rule 602.”). . 

3See the discussion of State v. 
Hanson, 149 Wis. 9d 474, 439 N.W2d 
133 (1989) in SELT T d 

See Kluever by Gonring V- 
PCV Reformed Finn s 


ation, 143 Wis. : 
ad 874 (Ct. APP. re (although, 
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$ 601.3 The Dead panen LAN featured the so-calle 


ions Wisconsin dep 
rr Ars, Wi, Saa 8000 a 86417 ia ait 
qualified” witnesses from testifying about transactions gp ¿0 


, : where the witness had an ;¡,, om, 
munications wit} ae rin The Wisconsin Supreme Co ut 
EN es dl h ite rule-making authority, repealed the Deag May 
AINO ih an order dated February 21, aoai fins rules We 
ANNAIG difficult to apply, and poor public policy. The repeal js of 

e as Of 1 July 2017 oo b i 
nia editions of this treatise dde NETA A long 
prolix discussion of these horrible rules. The Dead Man’s statu 
have ceased to apply in Wisconsin courts as of 1 July 2017 so 
that commentary is of no practical use. Readers interested in the 
arcana of the Dead Man’s statutes may consult the earlier 


editions. ` 


$ 906.02 LACK OF PERSONAL KNOWLEDGE 

A witness may not testify to a matter unless evidence jg 
introduced sufficient to support a finding that the witness has 
personal knowledge of the matter. Evidence to prove personal 
knowledge may, but need not, consist of the testimony of the 
witness. This rule is subject to the provisions of s. $ 907.03 relat- 
ing to opinion testimony by expert witnesses. isoil | 

(S.Ct. Order, 59 Wis.2d R1, R157 (1973); 1991 Wis. Act 32) 
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ensure the reliability of evidence, Wis. Stats. 
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Come Tt Ged 

as discussed in $ 601.1. See Wis. Stats. 
§ 906,02 Judicial Council Committee’s 
Note (“This section would bar the 
testimony of a witness who was totally 
unintelligible.”). A witness may be 
*ynintelligible” yet possess personal 
knowledge of an event. The commit- 
tees example raises the problem of a 
witness who lacks a key element (nar- 
rative ability) of testimonial capacity, 


under Wis. Stats. $ 906.01's standard 
of minimum credibility, not Wis. Stats. 
$906.02. © 


“Fed. R. Evid. 602 advisory com- 
mittee’s note (“These foundation re- 
quirements may, Of course, be fur- 
nished by the testimony of the witness 
himself; hence personal knowledge is 
not an absolute but may consist of 
what the witness thinks he knows 
M personal perception. 2 Wigmore 
4650, It will be observed that the rule 
thou fact a specialized application of 
“© provisions of Rule 104(b) on condi- 
relevaney,”), pat III 94 
19, q ston y. Burns, 2010 WI App 
yw» 825 Wis, 2d 404, 784 N.W2d 
Ap, sg Media L, Rep, (BNA) 2050 (Ct, 
ig 10) (action between neighbors 
verip Sed invasion of privacy; re- 
Court ni omo ORSUEEPĀ when sos 7 
0 aseless speculation by 
uset of neighbors that the other had 
corde Sophisticated electronic re- 
er to eavesdrop on their 


The evidence may consist of the witnes 
having personally observed the matter 
the surrounding circumstances. In short, the requirement is 


but this problem should be scrutinized © 


h and affirmation requirement. 1s addressed through 


page" 
f 
ember, to narrate accuratel ; ; 
t0 Tories, and to testify sincerely, y articulate) their beliefs and 
m 
a men 
the nal knowledge draws upon the kailie Stats. $ 906.03. 
net ory, and narration. Perception is ass 
five se 


essed in la te « 
nses”; popular culture, not any str y terms—“the 
g» we it meaning. Obviously all Ve native Pp put 
oP ch, taste, and smell) are rarely implicated O AORN, 
KĀ ¿ hear predominates in the courtroom, 
The pao knowledge requiremen 
ditional relevancy under Wis. Stats. $ 9 
vr reasonably find that the witness ht Nate 


t presents a question of 
(2): could a jury 
ad personal knowledge? 
ss own testimony about 
or it can be inferred from 


conversations; “There is not a scintilla 
of evidence in the record to demon- 
strate any knowledge whatsoever by 
the Postons as to the technical capa- 
city of the disputed recorder, or any 
other electronic recorder. The Postons 
offered no personal experience, no aca- 
demic or technical training and no 
competent expert testimony to support 
their ‘belief’ that something more so- 
phisticated must have been used. 
Moreover, both of the Postons acknowl- 
edged at trial that they had no affir- 
mative evidence that another recorder 
had been used. Nonetheless, at the 
summary judgment argument, the 
trial court accepted the Postons’ argu- 
ment that a jury could use its ‘com- 
mon sense’ to determine the technical 
capacity of the recorder in evidence 
and the Postons were permitted to of- 
fer their lay opinions that another re- 
corder had to have been used, This 
was error.”). nt rai 

State v. Denton, 2009 WI App 
78, 1,16, 319 Wis, 2d 718, 768 N.W.2d 
250 (Ct, App, 2009) (computer- 
generated animation that purportedly 
recreated the crime was inadmissible 
and reversible error, where the police 


officer who prepared it had no personal 


edge of the crime, was not prof 
ct peng expert witness, and none ; 
of the eyewitnesses testified that : 


mation fairly and accurately, Ke 


flected what they personally observed). 
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$ 602.1 erts that she “saw” 
itness who ass f aW the 

ely modest, A WI ent mistakes are for the ju 
exceeding Y ent. Lies or in witness paliar od in crimina 
isconsin Supreme Li sient pie e Judgės 
cases, the Wisconsin. as tgate-keeperi, oi tostio them, in 
Le to exclude identification AE wher 
` nreliability and undermine confidence that the 

factors point to U. uate safeguards. m 
d that the witness he 
: 06.02 does not deman 

Wis. Saeed about the subject matter of the testimony, A 
absolutely ce ss “uncertainty” through such expressions ag 


witness may expre t ” or “I’m less than 10 
M $ » « i ve,” “Tm not sure, u Hand's . i 0 
Tanp A hesitation, or equivocation may be 


- ination and may affect the weight of the 
SE ROE AT for excluding the evidence unless it 
appears that the witness is simply “guessıng Or considerations 
under Wis. Stats. $ 904.03 warrant preclusion. The conditional 
relevancy standard demands only that the judge determine that 
a juror, acting reasonably, could find that the witness has 


personal knowledge of an event. eri 

Hearsay issues and the original writing rule (ch. 910) aside, a 
witness may testify about the “substance” of a document or 
conversation. After all, most of us can relate the “gist” of a half 
hour telephone conversation but we would be hard pressed to 
provide the actual thirty minutes of dialogue, The rare ability to 
“playback” a conversation or recite a document verbatim is not 


“State v. Hibl, 2006 WI 52, 1] 53- ation, including tt icu- 
2 > , g those we have articu 
54, 290 Wis. 2d 595, 714 N.W.2d 194 lated in 4 38—40, if appropriate, but 
ao ) (“We emphasize that in most in- litigants and trial courts should not be 
, questions as to the reliability bound to an inflexible list of factors. 
of constitutionally admissible eyewit- We urge circuit courts, with assistance 
ness identification evidence will re- from the litipaus. Lefrs them to take 
main for the jury to answer, Generally ; ta eubigents before them, tot 
we are ‘content to rely upon the good 1 Consideration the evolving 
sense and judgment of American ju- law on eyewitness identification. AUY 
ries, for evidence with some element tests for reliability and suggestiveness 
py yal is customary 1 the eyewitness identification conts 
ry "teli, mill” Juries can often should accommodate this still-evolvinš 
identification lligently the weight of Jurisprudence, along with the develop 
questionable feature? Pe has omp oft scientific research that forms soi” 
i, however ter pate. aie Idealista 0 
cated, In exercising its gate-k abd 11:49 W PL ij , Ņ ar 
ate- einstein's Evidence P“. 
function, the court should comet 602102] (1987) (“the judge must admit 
hethe F the testimony even though the witness 
ia Dot positive about what he Pi, 
D plier, ity of the thot ANO, the yodo soe d 
umber rt may take ąa . mity to observe and 0 y 
- of other factors into consider tong pressions from his observ" 
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+4 e re 
"stats. $ 907.01, which 


with Wis. Stats. $ 906.02, requ 


d 
demô ats, $$ 904.03 and 906.11. 


quirement jg also in 
Boverns the admissibilit 


ats. § 907.03, read in conjunction 
ires that the expert have knowl- 


edge of the bases underlying the opinion or other testi 
whether the bases consist of the expert’s personal bervit dl 
hearsay (i.e., things the expert has read).” 


$ 602.2 Stealth hearsay and the personal knowledge 


requirement 


Where the hearsay rules permit a witness to testify to an out- 
of-court statement, the personal knowledge requirement acts on 
two different levels. First, it must be shown that the witness had 
personal knowledge of the making of the statement.’ The 
witness’s testimony that she “heard” the statement (or that she 


See $ 701.1. 
See $ 702.6042. 


"See D.L. by Friederichs v. 
Huebner, 110 Wis. 2d 581, 329 N.W.2d 
890 (1983) (trial court properly pre- 
cluded expert witness from testifying 
about the good safety record of the for- 
age wagon model involved in the ac- 
cident because the proponent failed to 
show that the witness had personal 

e or “experience” with regard 
lo the absence of other accidents); Bere 
v State, 76 Wis. 2d 514, 528, 251 
NW.2d 814, 820 (1977) (in a prosecu- 
tion for criminal damage to property, 
lay trial court erred when it allowed a 

V witness to testify that salt in a gas 
tank would cause no damage to an 
ie the opinion was based on the 
wa ay of another and the witness 
Dano oo Wi po AE Dia Vis 
| y 78, Wis, 
(A118, 768 N.W,2d 2 0 (Ot. App. 2009) 
r-generated animation that 


purportedly recreated the crime was 
inadmissible and reversible error, 
where the police officer who prepared 
it had no personal knowledge of the 
crime and was not proffered as an 
expert witness); State v. Salter, 118 
Wis. 2d 67, 74, 346 N.W.2d 318, 322 
(Ct, App. 1984) (upholding the trial 
court's refusal to allow a defendant to 
attempt to introduce opinion testimony 
about a defendant's truthfulness 
through a psychiatrist who examined 
defendant for purposes of an insanity 
plea; the record supported this exercise 
of discretion since it appeared that the 
witness had insufficient contact with 
the defendant to form such an opin- 


ion). 
[Section 602.21 

WThis is, of course, a problem of 
conditional relevancy, as discussed in 


R. 
ceding section, See Fed, 
e Po advisory committee s note 


(“This rule does not govern the situa- 
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uv satisfies this requirement, Second, ¡ 
herself spoke it) fg rere declarant had personal knowles st 
t-of-court statement.” Be of 
t's personal knowledge may be established 
lates the hearsay OT by extrapolation from tp. 
ple, assume that in a personal injy 


witness who re 
nversing with X on a cg 


hearsay itself.* For exam 
case a witness testifies that she was CO 


phone when she heard X say, 
what a jerk!” X's personal know the 
may be inferred from the content of the statement itself.* . 

Trial lawyers mus 
When witnesses testify that they “ascer 
“discovered” something, 


the witness saw or heard th 
lating the substance of another person’s statements (hearsay) 


Wis. Stats. § 906.02 does not allow a witness to testi 

event where the witness’s knowledge is based on peT abant ap 
the witness is an expert or the hearsay is admissible." Thus, to 
continue with the same example, if the witness testifies on direct 
examination that “defendant ran the red light” but cross- 
examination reveals that X’s hearsay formed the sole basis for 


tion sa a alni, testifies to a... beating a guard; although head inju- 
hearsay statement a i£ ES has ries deprived the guard of any recol- 
ot a ae of lection of defendant’s role in the at- 
ei A a 05 tack, an FBI agent testified that while 
mesada; applicab, + bina roc se moula, in the hospital the guard had identi- 

preven m testifying fied defendant as one of the attackers; 


knowledge of it.”), Di da beda 
TERN REA d 
rā On remand, the court 


EPA 
PRY y | 


jur ca uld have reason: 


Fed, Ry 546 (oth 
tā HE taw Uy 
ainatc ìs ku j Evidence 


nees 4 Wei 
ch “It is the declarant e 

it rsonal knowledge of t 
witness 


r po 18:30 
iy Rilip p 4 

re v. Stato, 76 Wik 

wad 814, 820 
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, „testimony, 
tif en because 
are l 


satisfy the hears: 
¿ 906.03 OATH 


0 


“that. 


Before test: 
the witnes 


E 
. , $ 603.1 

.. testimony, the witness's testi ' 
this ken because it lacks personal Pr a direct should be 


gtric ents are likewise inadmissi o. X's out-of- 
y the hearsay rule. cane rado unless they 
8 

06.03 OATH OR AFFIRMATION 


Before testifying, every witness 
Le the witness will testify rro ido Mt 
mi nistered in a form calculated to awa 
atence and impress the witness's mind wi 


quired to declare 
y oath or affirmation 
ken the witness's con- 
th the witness's duty to 


do 80. 
(2) The oath may be administered substantiallv i 
ing form: Do you solemnly swear that tai gemini. 
ve in this matter shall be the truth, the whole truth atid n th 
ing but the truth, so help you God, pjs 
(3) Every person who shall declare that i 
entious scruples against taking the oath, Ma thd iaai 
form, shall make a solemn declaration or affirmation, which may 
be in the following form: Do you solemnly, sincerely and truly de- 
care and affirm that the testimony you shall give in this matter 
shall be the truth, the whole truth and nothing but the truth; 
and this you do under the pains and penalties of perjury. 
(4) The assent to the oath or affirmation by the person making 
it may be manifested by the uplifted hand. i 
(S.Ct. Order, 59 Wis.2d R1, R161 (1973); 1991 Wis. Act 32, $8 171, 172) 


AUTHOR’S COMMENTS 
$ 603.1 The oath or affirmation requirement 


§ 603.1 The oath or affirmation requirement 

Wis. Stats. § 906.03 requires that all witnesses demonstrate 
their willingness to testify truthfully by participating in an 
important ceremony, namely, the taking of an oath, affirmation, 
or the giving of a “solemn promise” to be truthful.’ Most wit- 
nesses take the oath but the affirmation is available upon request. 


«ft 


vāli aaup (a! h investigation). y Á 
ed), "MeCormiek, Evidenee $ 247 (Tt See also Fed. R, Evid, 603 advis 
g: dj kr | committee's note ("The ru 
[Section 608.1] designed to afford the flexibility re 
Bee State of Wisconsin ex rel. quired in dealing with religious a a 
vrdivid ual Subpoenaed to Appear at atheists, conscientious olectē ta R 
aukesha County y, Davis, 2005 WI tal defectives, ant CON Tt aking to 


70,97, 281 Wi i ion is simply a 8 

17, 281 Wis, 2d 481, 697 N.W.2d tion ecial verbal for- 
803 (2005) (quoting $ 906,03 in a case cal the ut pop apacia erh val 
rule, Wis: Stats. $ 906,03 specifies 
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$ 603.1 


i t be ch 
' affirm, the witness May no challe 
ie Feat ar ae Would not take an ei present eù 
builds da VictoNansora reforms that permi Stimony even pe 


Ses, 
jury.* Typically, it presents no problem at all where the Wit 


individual is no Scary for 
the court to determine whether the individual is sincere OF Dos. 
sesses the requisite moral quality of truthfulness, since this may 
be explored through impeachment. Being “good” or ‘truthful ; 
not a prerequisite to being a witness, as any experienced trial 


$6 

lawyer or judge well knows. . rth om delas í 
But where a child or mentally ill person is presented as a wit- $ € 
ness, the recitation of an oath may not be sufficient to demon- I 
strate the person's understanding of the need to be truthful. To ing 
this end, the judge may conduct a voir dire to determine if the in- ing 
dividual understands the. basic difference between truth and tha 
falsehood, and importance of testifying truthfully. A “solemn not 
promise” by a child to tell the truth has been held to satisfy the Tt « 


forms for the oath and affirmation. 167, 172, 384 N.W.2d 701, 703 (1986); 
U.S. v. Saget, 991 Fad 702, 709, Wis. Stats. $ 807.13 (Telephone and 
R. ir. audiovisual proceedings), $ 967.08 
1993) (testimony by an “atheist” was (Telephone proceedin ). 
not incompetent because the “atheist” — 58 104.1 
fook the oath to tell the truth; under „1041. 


6 
i 8 of Rul an tate v. Hanson, 149 Wis. 2d 
eos requirements of Rule 603”, 3 | i ķ 


oath seriously, 
ity, Tm telling 


abe | „B4 


obs ved tha: uring the voir 


chil 


PA TE 


is the 
al 


By 
"DENG, gu pence- WITNESSES 
lle 
ent “Sed minimal standards of this rule,’ 
even pe wis. Stats. $ 906.03 is substanti | 
y 603. The chief differences are titatea? Similar to Fe 
Waken the form Kk the Pr and affirmations isconsin rule provid 
» e mani i y a e 
Fi the gent may ested by an uplifted Hand that a person's ps 
| ac. 906.04 INTERPRETERS 
S . 
ni the An interpreter is subject to the 
nei ating to qualification as an ex Provisions of chs, 901 
ot th a ffi , pert and the pg to 911 re 
e th or affirmation that administ; 
vitn a ; at the inter stration of an 
or Ct. Order, 59 Wis.2d | 
or non (S R1, R161 (1973); 1991 Wis, Act a2) 
may 
ful” ; AU , 
ki is | THOR'S COMMENTS 
trial $ 604.1 Interpreters 
Saree $ 604.1 Interpreters 
a Interpreters are often used to assi 
a : j 
ul. To ing with witnesses. who have diffi Hien the court in communicat- 
he in- ing English, or who may have ae par y i peaking or comprehend- 
2 and that otherwise impede their PAER a Wis rr vē 
lemn not control when an int y. Wis. Stats. $ 906.04 does 
fy the ltd ‘de. h interpreter must be appointed by the court. 
oes provide, however, that when used the interpreter must 
swear or affirm that he or she will make a true (i.e., accurate) 
(1986); translation of the proceedings.’ i 
2 — The rule also requires that the interpreter must be qualified as 
also State v. Dwyer, 149 Wis. 2d 850, triak evidenti | d | itu- 
uh 440 N.W.2d 344, 346 (1989) (address: tional claims). SK" 
1989) ing the competency of children, even For a discussion of federal law 
a ce very young children, to testify as wit- on child witnesses, including pertinent 
hild a nesses); State v. Hanna, 163 Wis. 2d statutes, see U.S. v. IMM, 747 F.3d 
-n 193, 471 N.W.2d 238, 243 (Ct. App. 754, 770 (9th Cir. 2014) (discussing 18 
Pc 1991) (child sexual abuse case where U.S.C. $ 3509 (“child witnesses’ 
17. prosecution called a four-year-old child rights”) as well as Fed. R. Evid. 601 in 
pon; victim; applying Dwyer, the court held 8 case where the trial court properly 
sie that reversible error ‘occurred when found a seven;year-old child competent 
Aes available and excused from testifying OPP court by the judge, prosecutor, 
Ling 7 because of her nonverbal responses to 2n4 ears coundi vs» es 
quest “tested the child’s ability to un 
ier | to ; stand and answer simple questiona, 
E nu a ce 
h l j ¿bb quot- tween truth and ! A o 
m R eg ra CE 
a ; p ,03); State v. the truth”). X 
era q (ggg 48 Wis, 2d 986, 437 N,W2d218 Section 6041] = = 
r én?) (defendant waived any claim of : torpreters are 
xrde ote on this ground by failing to ‘privileges e in ody 
‘ ject; the waiver extended to both discussed at $ 5015.1. 
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ithi ever medium © S {NVoly re thal 
an expert within "007 99, the interpreler ee ante ed bag P corprete 
Under Wis. Jucation or by experien e ITT Set ķi at home nent 
on formal edu munity. The quali 7 cpm 8 Ablishes pie i 
or in the tipulation, judicial notes "or by a voir dire iret Ma berpunted 
throug 41 frequently by the gourt an ai atiy dort ot the rea nel 
inter ret S aalificationēs e all in different 1 n INVolva her the Y 
: ent version 0 ' 6x or he 
mediuma Tee y ZUR t be predicated wi reliable metho dyer” | jā ia 
yet it the instance of interpreters this 18 a Ay uct of th, | inte pees 

yet in the ecialized experience, that is, her qua fications. p a 
translator $ SP «des for the appointment of interpreters y An int 
Wisconsin law provides for ERC End 8 for init an 
those unable to communicate effectively in the English language, ines | 
regardless of the impediment (e.g., foreign language, speech, os age 
defects, impaired hearing).* In State v. Santiago” the supreme A 
court explained the various roles played by interpreters and sug. Mu 


gested how they may be used most effectively by a trial court; 
Under Wisconsin law, an interpreter must be qualified as an 


expert witness and may function in several capacities. First, an mi oo 
dle may ftāhslāte for the aceused statements made by the San 
judge, counsel, witnesses and others during the proceeding. Second, (notes or 
an interpreter may translate communications between counsel and the kinds 
the accused during trial, Third, an interpreter may translate ques- a single i 
tions posed to and answers provided by a non-English-speaking : form a va 
witness. In the case at bar the interpreter performed the first and o de nia 
third functions. SUL, > el I 

When an accused requires an interpreter and witnesses are to about tl 
testify in a foreign language, the better practice in some cases may case, hi 
be to have two interpreters, one for the accused and one for the | The cir 
court. The circuit court must determine whether more than one l ete 
interpreter is needed. Several factors, if practicable, may support ae ā 


the need for two interpreters in some cases. First, while an 
interpreter is translating a witness’ testimony he or she cannot as- 
sist an accused in communicating with counsel and cannot interpret 
for the defendant any colloquy between the court and counsel. 
Second, when a jury is the factfinder it may associate an interpreter 
who is translating for the accused with the accused and thus either 
discount the translation or give it more credibility. Third, an 
interpreter, through association with the accused, may become 
biased. These factors may not be present in every case. And even i 


4 04. palaat 
"See Wis: Stats. § 906/14 (Call 7 en 
ing and interrogation omnes y | “Wis, Stata. $ 885.38 (interpetess 
judge). i Mie * PY in circuit and appellate courts): 
See Wis, State Kitē) also Wis. Stats. $$ 807.14 and 8614. 
nter. 


f A ESBNOCd et TAGIN 
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which defines who is a “qual relating to the telephonic use of in 
preter.” This specific statute at DrGtaral’ VOPR AO bē o 
control over ‘oe pl une eju ula lo: avn 


general provision Wis. Wiis deans danin ig. 2d 3, 
State, $ 907.02; 6.570600 bad BON Wadd de | A 4 ba 
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than one interpreter may be 
meerpreters may not be available,’ 


unted on the record, especial 
whe translator in order to “clarity” the ent 

t the wredibi struggle to comprehend Re du Lt may well be 
or her st ility, not to mention the ability of th 

tb assist the court. In such situations y of the translator 


i $ 604.1 
e 
neficial in a particular case, 


Portant that everythi i 
be faithfully and acensar 


the question is vital to 


intervene sua sponte and direct the tra the trial judge should 


pass 


ed between her and the witness,’ 
An interpreter may also “communicate to defense counsel any 


nslator to recount what 


rs made by another interpreter tr i 
7 A anslat i 
witness called by the parties or the court, ae Naame me 


also offer expert testimony.” 


When considering the appointment of ani | i 

£ nte te 
court must determine whether the party or atthe hás blica 
English proficiency, which may arise from a language-based de- 


_——- 


Santiago, 556 N.W.2d at 694-95 
(notes omitted). Santiago illustrates 


the kinds of problems that arise where - 


a single interpreter is pressed to per- 
form a variety of roles: i 

In this case the circuit court con- 
cluded that a single interpreter was 
sufficient. The circuit court’s rulings 
about the interpreter’s tasks in this 
case, however, appear inconsistent. 
The circuit court allowed the inter- 
to translate the Spanish testi- 

of the defendant and his father, 

yet it did not allow the interpreter to - 
translate the Spanish testimony of Of- 


The cirit court’s refusal to allow 
interpreter to translate Officer 


pa tk rk osolved in 
T ute about 


yw er OTO 
« 


ould be re 
as a disput 


[SER 


the translation of any other witness' 
testimony. The circuit court should 
have been consistent in allowing the 
interpreter to interpret for Spanish- 
speaking witnesses, i 


The court held that the record 


“was inadequate to support a finding of 


a “foreign-language” Miranda waiver. 
556 N.W.2d at 696. 

-——TSee State v. Yang, 2006 WI App 
48, J 12, 290 Wis. 2d 235, 712 N.W.2d 
400 (Ct. App. 2006) (“Thirteen times 


Yang's former wife 
understood either the full import of 
the lawyers’ questions or nuan 


Wife asked the translalon OF o, the 
d in response, When 
pn r A morely Bays Aaka Dr 


n.21. 
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: „at disability? Although this standard 
ficiency or PVC tory right to an mit rīti it also g oh 
Sida the court's discretion where a civi one wishes to empl 
Sn inte reter at his or her own expense. tne Supreme court he, 
an interp nterpreter may be used to translate d 


gn tate Tar to Fed. R. Evid. 604 
-< substantively similar ed. R. Evid. 604, alth 

Rees, ane provides on y that the translator must be quali. 
fed and is silent about whether this constitutes lay or ex py 
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testimony. | l t E 
$ 906.05 COMPETENCY OF JUDGE AS WITNESS 

The judge presiding at the trial may not testify in that trial as 
a witness, No objection need be made in order to preserve the 
point: ae | ay vd 

(S.Ct. Order, 59 Wis.2d R1, R163 (1973) 


AUTHOR’S COMMENTS _ 


§ 605.1 Judge incompetent as a witness ; 


$ 605.1 Judge incompetent as a witness _ * : 
Wis. Stats. $ 906.05, which is substantively similar to Fed. R. 


Evid. 605, provides without qualification that a judge may not 
testify in a trial over which the judge is presiding. The rule is not 


restricted to any specific range of issues. Although categorical in | 


2 


ion, the rule extends only to t 


ial testimony.’ The obvi- 


a 


ous difficulties posed by the spectral figure of the trial judge as 


compe 
intan 


a e CON sink ali beni nira | 
$ AD ES SIMS EA O cat alanas n 
Wis. Stats. $ 885.38(1)(b), The y ma ad 4 W.2d 421, 421 
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: » amply justify this drasti 
«pitness a S astic remed 
pelatively modo: pei legal history viki a Pep Ivo 
„tances OF JU ges stepping down from the b plete with in- 
rand” in a case before them. ench to “take the 


e rule is carefully limited to “testimony” 


not apply where the judge makes obeervatlen ip Ries dit 


oes ‘ 
d ions, statements 


vs correcting the record), or rulings that ar oer 
function at trial. Nor is judicial notice toda deb cf ahs 
tats. $ 906.05 is also inapplicable to the judg y this rule? Wis. 


ek ] e's cond in 
retrial or post trial hearings, such as sentencing elena 


cases Or in contempt actions. That said 
simply forbid the judge from taking the Kit) ko Es ses 
whenever the judge’s statements indicate that he or she is fl a 
ing facts based on personal knowledge, not the anidar tia 
nirt ; dentiary 
Finally, the rule is unique in that it provides an automatic 
objection to the judges testimony.* Trial lawyers are thus spared 
the spectacle of the judge ruling on his own testimony, over objec- 
tion, before a somewhat confounded jury. Apparently, this feature 


extends to any party in the case and any issue. — 


Sarnowski’s testimony and ‘inability’ 
defense, drawing whatever inferences 
she deemed appropriate. But by using 
her specific experience as a substitute 
for that evidence, which was not sub- 
ject to judicial notice, the trial judge 


became, in essence, an impermissible , 


surrogate witness for that evidence.”), 
See U.S. v. Nickl, 427 F.3d 1286, 

1294, 68 Fed, R. Evid. Serv. 837 (10th 
Cir. 2005) (judge committed reversible 
error when comments about a wit- 
ness's guilty plea “reshaped,” not just 
summarized,” the testimony; the com- 
ments added “new evidence which the 
Prosecution was otherwise unable to 
_ Red. R, Evid. 605 advisory com- 
meee note (“The choice is the result 
nabi to evolve satisfactory An 
tho nao questions which arise when 
yi, Judge abandons the bench for the 
ry ra ve es on objec: 
ns? Who compels him to answer 
Can he rule im artially on the weight 


Can he, in a jury 
cd his seal of ap” 


proval on one side in the eyes of the 
jury? Can he, in a bench trial, avoid 
an involvement destructive of impar- 
tiality? The rule of general incompe- 
tency has substantial support.”). 

98 201.1. The judicial notice of 
fact is limited to matters beyond rea- 
sonable dispute, that is to say, matters 
of fact that do not require evidence of 
any sort, By definition, judicial notice 
ig not a judge's “testimony” (personal 
knowledge). ALA 

4See State v. garawa, ai he 
App 48, 11 12 15, 280 Wis. A 
604 N. W.2d 498 (Ct. App. 2005) 
(quoted above). 

Bed. R. Evid. 606 advisery tuas 
ittee's note (“The rule prov! 108 
mitte To avixo, BJ 
actual objection would confront the op- 


probable result of excludin 


ial to fe 
fore a ju y 
pa Pirksts had been attacked by the 
objector”). 
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(1) At the trial. A me he trial of the case in which the mer tt should be ip 
ness before that it Mie Juro? is called so to testify, tha ome where Re. Sta: 
. . ` u b , * i m H j 
ARO Ahal) be afforded an opportunity to object out of the Be imesees „The 
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ing the juror to assent to or dissent from the verdict or indic. Wis. a 
ment or concerning the juror's mental processes in connection tency ely FA 
therewith, except that a juror may testify on the question whether indictmen 2 
extraneous prejudicial information was improperly brought to the which the ve 
jury's attention or whether any outside influence was improperly incompetenc; 
brought to bear upon any juror. Nor may the juror's affidavit or | | iio 
evidence of any statement by the juror concerning a matter about 906.09 em Ss 
which the juror would be precluded from, testifying be received, | eee that 
(S.Ct. Order, 59 Wis.2d R1, R165 (1973); 1991 Wis Act 32, §§ Bi Gud7® | ielā - 5 sae 
AUTHOR’S COMMENTS ee Seid 
§ 606.1 Jurors as witnesses at trial ¿ deliberations 
$ 606.2 Inquiries into validity of verdict or indictment ~ Thus, the « 
gi > 


$ 606.3 Exceptions to the rule of juror incompetency > © ` 
$ 606.4 Wisconsin’s juror bias test A AR 
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$ 606.1 Jurors =: witnesses at trial" 19 


must be based oga the wig rā record at trial, Moreover, 4 pro 


spective juror i 

d rā y e of 
juror bias, $ 606,4.) Whether tive ju 

< P n 606,1) PA ie casio C. ASTE SAVOS" 

leti lidad APES eras. ; ak ku 7 A a VEN midi : Y, 
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qualified during trial because he hac, a; 1t the former Juror Wo” parm 
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having information 1 
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ENop £ anon WITNESSES 
h be probed during ; $ 606.2 
: edge BUPA ral 8 Jury select; 
vit. should be raised and heard outside rire Competency objectio 
ber «here the trial is in progress. There ia Jury's presence in Bahas 
OS. - W like Wis. Stats. $ 906.05, which render’; Automatic” objection 
the witnesses: The Wisconsin rule ig sub rely Judges incompetent a 
X R, Evid. 606(a). Stantively identical to Fed. 
JON Most cases raising competency iss 
ror racks on the validity of the verdict theo jurors involve at. 
ing helow, 18sues are discussed 
ng 2 Inquiries i 
ne g 606.2 Ing s into validity of y | | 
rs Wis. Stats. $ 906.06(2) sets forth a MAMAIA indictment 
on tency regarding inquiries into the Validity 09 anaes felina 
ier indictment. It does not control the subitanty Ed de 
he which the verdict or indictment may be ver aE Whe 
ly incompetency attaches to the jurors' deliberative th ni 
or processes regardless of the form the evidence Tik Secti 4 
ut 906.09 embodies the so-called “federal approach” to the “anti- 
impeachment rule,” which protects the finality of verdicts and is 
broader than the “Iowa rule,” which is more narrowly focused on 
“juror’s subjective intentions and thought processes in reaching a 
verdict.” Unlike the Iowa rule, the federal approach reflected in 
Fed. R. Evid. 606(b) bars even the “introduction of evidence of 
deliberations to show dishonesty during voir dire.” | 
Thus, the court may not consider jurors’ testimony, affidavits, 
(juror disqualified after he realized Mankes are correct that a party seek- 
that he knew the plaintiff and, con- ing to set aside a verdict on the ground 
trary to her claims of severe injury, of prejudicial extraneous information 
i- had observed her engaged in strenu- is not automatically entitled to an evi- 
= ous farm work; held that under Wis. dentiary hearing at which jurors tes- 
Stats, $ 904.03 the trial court did not tify . .  [Iln order to obtain an evi- 
be O Tal TO ; ` dentiary hearing’ at which jurors 
abuse its discretion in refusing, to tiar 
e ER LEER T testify; the moving party must make a 
pesas te Romer duro te pentls, 29.4 reliminary showing by affidavit or 
F vij agers oF by ao ce lad i honjuřor evidence that the subject 
f mistrial). id 1 081 US matter of the proposed hearing 18 
1 [Section 606.21. within an exceptioni ta (Wis, Stats. 
Abi A asse 
| “In State y. Bison, 194 Wis. 2d Ange vould require a new trial. 
E 160, 583 N.W.2d 738 (1995), Pras In Marhal, these two showings were 
| retais succinctly pr ee soe distinct issues beeause the asserted 
f Wi amework to be used une ound for a new trial was not pre) 
f is, State, $ 906,06(2) to determine Hi extraneous information but bias 
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whether a party is entitled to a new 
trial on | were 

lo 
606 en y 


N A n 
isplayed by jurors’ words or conduc 

gjan ay deliberations. We conel ude 
that neither showing WAS made. 


(citation omitt A (900 
er V. 1 : 

nad, BOY. 10O La Bd, 2d 422, 06 Fod, V 

vid, Serv. 186 (2014) (com 
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broadly extends to their 
sion, motives, | 
conduct in the Jury room 
effect that the judge | 
less of how compelling or P 
Fed. R. Evid. 606, the Supre 


precludes consi 


during voir dire. 
third person or 


statement or testimony by a juror, W; 
inapplicable.* The Wisconsin rule is si 


Iowa rule to Fed. R. Evid. 606). — 
The Court revisited the rules' 
history in Pena-Rodriguez v. Colorado, 
137 S. Ct. 855, 197 L. Ed. 2d 107, 102 
Fed. R. Evid. Serv. 1084 (2017) (dis- 
cussing the variety of “anti- 
impeachment” rules that have evolved 


over the centuries; the “Mansfield 


rule,” also known as the “no impeach- 


ment” rule, “prohibited jurors, after 


the verdict was entered, from testify- 
ing either about their subjective men- 
tal processes or about objective events 
that occurred during deliberations”; 
the “Iowa rule” was “a different, more 
flexible version of the no-impeachment 
rule” by which “jurors were prevented 
only from testifying about their own 
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arding their deliberation 
“P jective thought processes 4” 
kes” as well as “irregular. 8 
» The finding of incompetency m 
must completely ignore the evidence 


ersuasive 
me Court has held that the 


peliefs and mista 


deration of a juror 


EE : ‘ons to demonstrate t A 
said in deliberatio Where the juror misconduct is witnessed 


can be established without reliance upon an 


reat the 

rule, per- — 
only for testi- ing 

exception aneous to the 
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it might be. Interpr 


EM l Tul 
affidavit “of what another ju K 


e the other juror's dishonesty 


Wis. Stats. $ 906.06 is y 
milar to Fed. R. Evid 6 


under [Wis. Stats. $ 906.06(2)]. The 
juror statements on how the dictio 
definition affected their views and the 
views of other jurors on Dr. Hendrick. 
son's negligence is incompetent testi- 
mony under $ 906.06(2). It is testi- 
mony on the effect of [the definition] 
upon the juror’s or any other jurors 
mind or emotions as influencing the 
juror to assent to or dissent from the 
verdict . . . or concerning the jurors 
"mental processes in connection there- 
with’; and it does not come within the 
exception for testimony on ‘whether 
extraneous prejudicial information 
was improperly brought to the jurys 
attention . . .; the court of appeals 


also held that the trial judge similar 
erred in the evidentiary hearing by ‘al 
e jurors to testify on the et 
efinition and the 


* 
4 
a 


O EA, 


gu pENCE—WITNESSES 


wis. Stats. $ 906.06(2) thus fo 


) of 
legal fiction that the joey 


o facts to the law as instructed by t 
almost al] as 


pe most common grounds 
essary 


i¡ncompetency embraces 
rocess: 


This protection extends to eac 


tions, including arguments, 
emotional reactions, votes, and 


h of the 
Statements, 


any other featy 
The juror incompetency rule puts 


$ 606.2 


against 
the nec 


ee i 
reached re + prai i 
rt, Pe plying 


Components of delib 
discussions, mental ‘dnd 
res of the Process,’ 


inquiry into whether the jury ane tes formal scrutiny any 


conspired to arrive at a quotient verdict 
istence of Insurance coverage, misintern; 
judge’s instructions, based its decisi 


used certain evidence.? 


a compromise verdict, 
Speculated about the ex- 
terpreted or even ignored the 
on on sympathy, or improperly 


The rule accommodates various competing interests. Militating 


other than mental operations and 
emotional reactions of jurors, substan- 
tial authority refuses to allow a juror 
to disclose irregularities which occur 
in the jury room, but allows his testi- 
mony as to irregularities occurring 
outside and allows outsiders to testify 
as to occurrences both inside and 
out.”), 


See Suhaysik v. Milwaukee 
Cheese Co., 132 Wis. 2d 289, 392 
N.W.2d 98 (Ct. App. 1986). 


"Fed. R. Evid. 606 advisory com- 
mittee's note (listing examples). See 
generally, McCormick on Evidence $ 68 
(7th ed.). 

"Quotient verdicts have been 


tolerated for over a century. See 
ena. 


197 L. Ed, 24 107, 102 Fed. R. 


s, 238 U 


he jury had reache 
r fear of “danger: 


729, 788 (Ct, App. 
led comments on 
ructions were 
is, Stats, $ 906,06(2)! 
ars jurors’ testimony con- 

"mental processes, under” 

* misunderstanding, but 


2d 61 


ki 
F 


tent: 


also bars admission for those purposes 
of any notes they may have made in 
the jury room.”) (citations omitted). 

Laedtke v. Schering Corp., 148 
Wis. 2d 142, 434 N.W:2d 798, 799 (Ct. 
App. 1988) (affidavit by one juror al- 
leging that other jurors had awarded 
damages based on sympathy was in- 
competent). 

Suhaysik v. Milwaukee Cheese 
Co., 132 Wis. 2d 289, 392 N.W.2d 98 
(Ct. App. 1986), review denied (con- 
cerning quotient verdicts). 

State v. D’Acquisto, 124 Wis. 2d 
758, 370 N.W.2d 781 (1985) (failure to 
understand jury instructions). 

See also U.S. v. Torres-Chavez, 
744 F.3d 988, 93 Fed. R. Evid. Serv. 
1102 (7th Cir, 2014) (holding incom) 
tent under Fed. R. Evid. 606(b) 
postverdict statements by jurors to the 
effect that during deliberations jurors 
disregarded the judge’s instructions 
not to consider the defendant's deci: 
sion not to testify on his own bean 
«The juror statements in this be 
concern only “intrajury aga 
the verdict durta esate hoy 

” an erelo 
within the Rule 606(b1) prohibition: 
t admissible vader, m 

ing law. Torres-Chavez rae ocg 
the legal status quo, aditional, 


es kr 

judge- 

the 606(b)(1) prohi- 
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; tency are the deliberative ideal and the ; 
o ofring finality of venion . pere raid] ES 
ies the model of jurors tree y, cane Ne ol „Secretly exch 
ar t the merits within the ( oistered confin 
their views about Mhe Ey of verdicts is maintained by y 
that effectively forestalls jury kri libe Second gueggiņš 
Weighed against the imperatives of free deliberations anq vere 
vali dress irregularities and injustiet 


Wa 


finality are Se A de ia 
involving individual litigants. i 
Wis. Stats. $ 906,06(2) is a broadly worded rule of incompeten 
: nto alleged juror miscon du 


but it does not foreclose all inquiries intc Ņ 
The cases reflect three instances 1n which the judge can question 
jurors about their thought processes. > 

First, some leeway is provided to ensure that the verdict a. 
curately reflects the jury’s decision. This inherent power jg 
recognized by state case law (below) and is explicit in Fed, R 
Evid. 606(b)(2)(C) (“a mistake was made in entering the verdict 
on the verdict form”). The judge can interrogate the jury about its 
verdict before accepting it in order to identify and eliminate any 
errors. Wisconsin case law provides guidance for trial courts faced 
with jurors who (apparently) unexpectedly dissent from a verdict 
during jury polling. The judge may send the jury back for further 
deliberation or, if such course may be fruitless, grant a mistrial.” 
When confronted by a juror who ‘provides an “ambiguous or 
ambivalent assent” to the verdict, the judge may question the 
juror to clarify whether he or she joins the verdict.'' Errors in the 
verdict uncovered only after the verdict was accepted present 


ita 


bition for statements concerning po- we join our sister circuits in conclut: 
tential bias against a defendant's ing that these circumstances do not” 
exercise of his right to remain silent, trapo TE € 

as the First Circuit has done for state- See E 

ments exhibiting racial or ethnic bias. The J ee gen 
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anscription in a jury verdict.”* But the Mi Pe ita dd 
uch an 


adduced via affidavit, courtroom testimon | 
scribed by the circuit court as long as the tidenes RUMENI 
can be assured. We further conclude that if the trial judge 


determines that evidence beyond a reasonable doubt 

sented that the originally reported verdict does hot e 
“true decision” of the jury, then he or she has the authority to 
amend the verdict to confirm the jury’s true intentions." | 


The concurrence of all twelve jurors eliminates end-run attacks 
on verdicts by a few disgruntled or regret-filled jurors. The 
supreme court explicitly warned trial courts to use extreme care 
in preventing parties from overturning verdicts by pressuring 


jurors to admit “clerical errors.” 


Second, the judge can inquire into whether jurors withheld 
potentially prejudicial information that should have been 
disclosed during voir dire. The supreme court explained in State 


v. Messelt: 


Mtis well established that [Wis. Stats. $ 906.06(2)], and its federal 
counterpart, Rule 606(b), do not prevent jurors from testifying for , 
purposes of determining whether a juror failed to reveal potentially 


281 Wis. 2d 339, 697 N.W.2d 407 (2005) 
(‘Wisconsin does recognize a third op- 


demeanor, tone of voice, or language 
ied. How Hireult court should 
t make 


answer was ambiguous or ambivalent 
before it questions the juror further,”) 


t h 
“te A e ho 


case prohibits any and all attacks on a 
jury verdict that is based on informa- 
tion derived from a post-discharge 
juror concerning clerical error in the 
verdict.” State v. Williquette, 526 
N.W.2d at 151, The court further noted 
that the overruling of Amodt affected 
several other cases, which are cited at 
626 N.W.2d at 151 n11. 

State v. Williguette, 526 N.W.2d 


at 152. gilt wort 
In Williguette, the trial court 
erred by overturning the origin e 
dict, Only ten of the jurors paren x 
unequivocal Aia than tas ret 
dict was incorrect; reco 
epee by two athe ae vē 
moving party ha aun! 
i burden of proving Jury unanimity 
about the existence of the cleric 
ror, whl’ 
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tudicial i ion during voir dire. l 
rejudicial information 
A later cases the supreme court ĪRE AI RERNE bias, Pēdu, 
pal. E the detection and evaluation of J AS. See $ 606,4 


“Wisconsin’s Juror Bias Test,” below. pu wae, Mis 
Ai the Supreme Court has held tae an Lits cases th, 
Sixth Amendment compels inquiries into Whether Jurors Made 
statements that reveal “racial PLP PRAE or animus, The in. 
quiry may be made before or after a verdic hy received, Wisconsin 
long ago reached the same result in a civi case Involving anti. 
semitism.” V ERA kās, 

The rule of incompetency is not triggered until the start of 
deliberations, although there is authority for the view that “the 
rules do not apply directly to a hearing to determine Whether t 
discharge a juror during deliberations for misconduct.” This fol. 
lows from the wording of § 906.06(2), which reaches only inquir. 


"State v. Messelt, 185 Wis. 2d v. Laneil Management Co., 108 Wis, 
204, 18 N.W.2d 232, 287 (1994). 2d 734, 789-40, 324 N.W.2d 686 (1982) 
(“Whenever it comes to a trial court's 


"Pena- iguez v. Colorado, 137 i KEN À counse 

S. Ct. 855, 197 La 2d 107, 102 Fed, Attention that a jury verdict may have bei 
av tid Serv 1084 (2017) (“the Court been the result of any form of orga ree 
now holds that where a juror makes a dice based on race, religion, gender or record A 
clear statement that indicates he or Er ongin, ] udges should be cbt manner 
she relied on racial stereotypes or “Y senaiive to pora allegations and (e.g sag 
animus to convict a criminal defen. Conduct an investigation to “ferret out thea: eres 
dant, the Sixth Amendment requires fhe truth.” For even if only one mem- ēkā] 
that the no-impeachment rule give ber of. a Jury harbors a material preju- 
way in order to permit the trial court dice, ie right to a trial by BIA aña F: dāt 
to consider the evidence of the jurors "9 is impaired. The extent of anti- 2 013) C í 
statement and any resulting denial of Semitism in America has been well- Epe (the 
naday trial guarantee”; it cautioned Í0Cumented. While the passage of aud] 


that not “eye D A numerous anti-discrimination laws 
vitiate the ti As aka eat has prevented many forms Been 
the inquiry to Proceed, ther ani natory Practices against Jews, and 

oebe other mine ities, subtler forms of such 


practices, still persist. In addition, 


the fairness and im artiali ubt y stereotyping. The form of stereotyping 
jury’s deliberations el eae of the ag evidenced by the juror Stokes’ aff- 
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ue “into the validity of the vera; § 606 
y td © verdict orina: 2 
pate evidence regarding “an mate ment,” nha 
ng the course of the jury’s delib er or statement eg 
urring 


A form 
prought to the attention of the co ot juror mis 
; 3 urt at midtri conduct is 
interogante a JURO about any aspect of the id trial, the J i 
effect on the Juror's mind. Wis. Stats $9 incident, including its 


06.06 does not apply at 


exception is invoked, as explained i 
, n $ 606. f 
A number of cases have raised the issue el th 
ing juror. Most trial judges do a superb job of ol i 
and allowing breaks when matters become Ae 


sometimes jurors nod off durin j 
t | g the ey 
a ee law discourages lawyers eae “sles As ķi 
y en a a ts or, more troublingly, trying to Suita erie sat the 
oat le y a raising the concern with the judge in a Enel 
ia tin eee eL a ku; yet professional MES 
"Bis x Sidebar) that do not create animus b 

the lawyer and the juror, who may be defensive and tierra 


F A 
armer, 717 F.3d 559, 565 (7th Cir, engaged in premature deliberation or 


2013) (the trial court properly fo 
no prejudice justifying i sa Piel dee 
ve evidence alleging “premature 
És 1 erations” by some jurors. who 
E prened their views of the evidence 
thou rs prosecution's case; even 
bas E E: e alleged misconduct was not 
Honda until after the jury's delibera- 
ons, the court observed that “[ploten- 
y Prejudicial communications that 
ever olā Jury deliberations, how- 
606 (b) e not wholly protected by Rule 
ered b and therefore may be consid- 
con 2 the district court in certain 
may , n such cases, while a juror still 
conn Wot testify to “the effect of the 
tiong: Unication upon his mind or emo- 
Cessez or concerning his mental pro- 
the He Connection with the verdict,” 
Whether iet court ‘may consider 
resu er such statements should be 
di o prejudicial. Thus, when a 
r a v court receives information af- 
Verdict is returned that jurors 


made pre-deliberation statements 
indicating they had already made up 
their minds, Rule 606(b) does not 
prevent consideration of evidence of 
the statements or conduct, but it'does 
prevent consideration of evidence 
about whether and how such state- 
ments or conduct may have affected 
actual deliberations and verdicts. In 
essence, the court must ignore any ev- 
idence about the supposed actual ef- 
fects of the statements or conduct on 
the jurors, and must rely instead on 
precedent, experience, and common 
sense to gauge whether the statements 
or conduct should be presumed preju- 
dicial.”) (citations omitted). The Sev- 
enth Circuit further observed that had 
the matter surfaced before delibera- 
tions, the trial court could have taken 
some corrective actions. It was also 
significant that the facts did, not ti 
volve any “external influence” on tne 
jury. 
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to the judge’s attention 9-20, for how long, what eviden T the testimony: 
juror was in fact Ad what corrective actions may +7 In State v. 
have been missed impaired jurors may raise some of be analytic fra 
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same issues although such 2. ain He AGO dur. deter tha 
: tts t the juror can e ommodated dur; ounds 

ing jury selection S0 tha uring grou anon 
sie: uror i | ate tha 
§ 606.3 Exceptions to the iem tt tion tona pu g 906.06(2 

Wis. Stats. $ 906.06 provides three ei yo) i y broad Tule extraneou 
ofincompetency; the three are in acer 0 X sit utional protec. jurors), (2 
tions against jurors harboring a racial or © ae prejudice, as to the jun 
discussed in § 606.2. The first rule-based exception, discussed in potential | 
the preceding section, allows the judge to inquire into the ac. the pe sa 
curacy of the verdict to determine whether a “mistake” was made _ whe a 
(e.g., the amount of damages). See $ 606,2. Second, jurors can owhe 
testify about whether extraneous prejudicial information was a 
improperly brought to the jury’s attention. Third, jurors are also [Section 60 
competent to testify about whether any outside influence was tMank 
improperly brought to bear upon any juror. The last two— Wisconsin, I 
“extraneous prejudicial information” and “outside influence”—are 41-48; 289 V 
closely related and probably overlap to a significant extent. Nei- (Ct. App. 
ther the Wisconsin case law nor the authority from other jurisdic- oe t of th 
tions with similar rules manifests a need to clearly demarcate the role itt 

the judge 


State v. Novy, 2013 WI 23, 11 46- 
51, 346 Wis. 2d 289, 827 N.W.2d 610 
(2013) (where the trial judge did not 
find that a juror was sleeping, the 
supreme court declined to address any 
prejudice to the defendant because “a 
necessary factual finding” was absent), 
State v. Saunders, 2011 WI App 156, 
4 32, 338 Wis. 2d 160, 807 N.W.2d 679 
(Ct. App. 2011) (“We therefore conclude 
that any | who notices that a juror 
may have fallen asleep at trial must 
bring the issue to the trial court’s at- 
tention during trial as soon as practi- 
cable after the person notices the 
sleeping juror. We further conclude 
that, because Saunders waited until 
after trial to bring the issue to the trial 
court’s attention, he forfeited his right 
to appeal the trial court’s discretion- 
ary resolution of this issue, Because 
Saunders forfeited his right to contest 
the sleeping juror, the trial court did 


ILUSO" LE 39 loy 


496 


A U PRN 


not err in upholding the conviction or 
in denying Saunders’ postconviction 
motion,”), oos T anhaa 
"State v: Kettner, 2011 WI App 
142; 27; 337 Wis. 2d 461, 805 N.W.2d 
132 (Ct. App. 2011) (in a child abuse 
prosecution defense requested a nev 
trial because a hearing-impaired iut 
could not hear every word in the Vie 
tim's recorded statement; relying © 
part on the “sleeping j 
court found no ground 
grant a new trial, stating th 
ae bora to Šī pro 
ny the juror no ear, 
inquiry is whether, given the length 
time the juror did not hear 
and the si ificance of the t 
not heard in the context of the 
a whole, the defendant was prej 
to the extent he or she did not 
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[Section 606.3] 
Manke v. Physicians Ins. Co. of 
Wisconsin, Inc., 2006 WI App 50, 11 34, 
47-48, 289 Wis. 2d 750, 712 N.W.2d 40 
(Ct. App. 2006) (the “[trial] court erred 
in allowing the jurors to testify on the 
effect of the dictionary definition and 
the role it played in their discussions”; 
the judge also erred by applying a 
subjective, not an objective, standard, 
but the order for a new trial was none- 
theless supported by other competent 
evidence that “on the morning of the 
second day of deliberations, juror 
Knutson brought in a photocopy of a 
dictionary definition of ‘neglect’ and 
read it to all the jurors and showed it 
at least some jurors”; held that the 
extraneous information was suffi- 
“ently prejudicial to warrant a new 
i "We conclude there is a reason- 
Probability that the dictionary 
n of ‘neglect’ would have had a 


n's negligence, wou 
cal have the effect on the hypo 
tion a erage juror of deflecting atten- 
ri from the jury instruction OP 
ence and away from the expert 
¡mon y on standard of care an 
in attention on what the 


“two limite 
the, d excepti 


initially, the party seeking to impeach th 


that the ; 
extraneous information (rather than Y de 


‘yrors), (2) that the extraneous informati 

to the jury's attention, and (3) that the Bs 
potentially prejudicial. After the circuit ¢ 
the panty has satisfied [Wis. Stats. $ 
whether one or more jurors engaged in th 

whether the error was prejudicial 4 Onan DS eee spies Mi 


$ 606.3 
there is sub 
Ons to th 


stantial over] 
verlap be- 
e rule against juror 


„the verdict 
s admissible under Wi. State 
ror’s testimony concerns 
deliberative process of 
was Improperly brought 
raneous information was 
ourt determines whether 
906.06(2)], it determines 


resulting in a more expansive view of 
negligence,”), 

*State v. Messelt, 185 Wis. 2d 
254, 518 N.W.2d 232, 240 (1994). 


“State v. Eison, 194 Wis. 2d 160, 
533 N.W.2d 738 (1995). 


‘Rison, 533 N.W.2d at 743. After 
the court determines whether the 
party, has satisfied Wis. Stats. 
$ 906.06(2), it “must be persuaded by 
clear and satisfactory evidence that 
one or more jurors engaged in the al- 
leged conduct.” 533 N.W2d at 744, In 
the “final step,” “the circuit court must 
assess, as a matter of law, whether the 
conviction must be reversed because 
there is a. reasonable possibility” that 
the extraneous information had a prej- 
udicial effect upon a hypothetical ees 
The State, not the defendant, dears 
the burden of proving beyond meen 
sonable doubt that the error di 
affect ho vardi i 

ison clarile , 
rr Wis, 24 ais 518 Net Wi 
did not alter Wad 108 (1984). 533 


i „Co. 
Physicians Ins, lanas 
ae WI aon Tie NW.2d 40 (Ct App: 

6) ( noted above 
2006) (q y 


$ 606.3 ES A Evon E WIN 
; ‘on includes “legal” as well as “p delibera 
The extraneous informa aa tion. Reading newspa actua) (and Paoi 
formation bearing ON the iting dictionari er a. informar" 
unta of the proceedings a deting the facts, te 
legal terms bor example, implicate d a pr extraneous described in $ 
information. Other illustrations ino" dagen’ With tor’s chief e Messelt 
investigator who discussed “police Proosa brought 8 Juror ag uired for | 
they walked to a parking lot ad doriment during dáliborsd con Stats. $ 906.0 
urposes of staging an ex 4 ationg § ” auecessfull 
hn Stan Ù Messelt* the court expansively defined the terms C LA ae 
“extraneous prejudicial information ; i i uo, a g 
“Rxtraneous” information is information which a juror obtains from wi informatii 
a non-evidentiary source, other than the “general wisdom” wa ous 


expect jurors to possess. It is information “coming from the outside,” 


The term does not extend to statements which simply evince a information the 
juror’s subjective mental processes.” ki | ier jurors wa 
Thus the stock of knowledge that jurors bring with them to the ing of | edad 
courthouse, their education, life experiences, and common sense, S jā ist 
are not “extraneous” within the meaning of this rule.’ Although tionary. We cor 
the contours of the jury’s “general wisdom” is undoubtedly vast dictionary defini 
jā common word— 

; ; | eral knowledge 

SEison, 533 N.W.2d at 742-45 courts.) 533 N.W.2d at 742 n.2.. ie] that v 
(during deliberations in an armed rob- See also State v. Yang, 196 Wis. sess. In additio 
bery prosecution involving the issue of 2d 359, 588 N.W.2d 817 (Ct. App. 1995) infer from 
identification, one juror brought two (conversation about police procedures in the affidavit 
wrenches from home in order to simu- involving interpreters between the definition the ji 
late the appearance in the dark of prosecution's chief investigating officer of the trial rec: 


various metallic finishes ascribed by 
witnesses to the robber’s gun—the 
jurors turned off the jury room’s light 
in order to conduct the “experiment”; 
the results of the “wrench experiment” 
were held to involve extraneous 
information: “when a juror intention- 
ally brings into the jury room items 
not in evidence and items that jurors 
do not ordinarily have on their person, 
we must conclude that the jury wa 


ds Be Bison courts reference ta 
E 180 "ere $ 


and a juror as they walked to a park- 
ing lot constituted extraneous prejudi- 
cial information that warranted a new 
State v. Messelt, 185 Wis. 2d 
254, 518 N.W.2d 232 (1994). — 

| "Messelt, 185 Wis. 2d at 241 (cite 


tions omitted). — VA i 
 "Manke v. Physicians Ins. Co. of 


> ,. ig n ķi j 0, 129 
Wisconsin, Inc., 2006 WI App 50 41%, 


aneous informatio; 
ither of 100 


EN 


a NN "= $ Se oe cary Ya? 
: SS X N 4 S net] eens À ri 
RSS AS O 
PNAS. Cob ta = AA 


EvinENop promob- WITNEBEES 
3 factu deliberately vague), it 606.3 
al» nd el è y y 1 does not 
Banan Kā e rmation, Where jurors know something algas case-specific 
E efine the fačts, the trial court should apply the u the Parties and 
wa ae Us jescribed in $ 606,4, Jury bias analysis 
S Chief The Messelt court further observed th 2 
at a ( J 
ols fe hon required for purposes of determining ap of prejudice 
A stats. $ 906,06(2) is necessarily lower than the pra 4 der Wis, 
re ters, to successfully impeach a verdict,” Drawing upon thia g 12000 
S tion, th gour vaneg in qdo that the proponent is bils Priv 
ns fr with the burden ol precisely identifying the “resulte” 
ES om vs information: ying the “results” of extrane- 
utside,” joa ANS 
vince a 


information the juror shared with the 


l State v, Hei : 
other jurors was not his understand- ir ae ee 


2d 218, 538 N.W.2d 561, 564 (Ct. App. 


ing of what negligence means based 
on his own experiences. Rather, he 
read the definition he found in a dic- 
tionary. We conclude that a specific 
dictionary definition of a word—even a 
common word—is not the type of gen- 
eral knowledge or accumulated life ex- 
periences that we expect jurors to pos- 
sess. In addition, the only reasonable 
inference from the jurors’ statements 
in the affidavit is that the dictionary 
definition the juror read was not part 
of the trial record but was the result 
of the juror’s independent consultation 
of a dictionary . . . We conclude that 
the jurors’ statements in the parale- 
gal's affidavit—that a juror brought in 
a dictionary definition of ‘negligence’ 
on the morning of the second day of 
deliberations and read it to them— 
come within the extraneous informa- 
tion exception in [Wis. Stats. 
$906.06(2)] and are thus competent 
testimony, The three jurors’ testimony 
on these points therefore would be 
admissible at an evidentiary hear- 
2”) State y, Searcy, 2006 WI App 8, 
{32,288 Wis, 2d 804, 709 N.W.2d 497 
that oe 2006) (where a juror testified 
dant’ nu, jurors researched the defen- 

$ prior record on CCAP during an 


1995) (held that a juror, who was an 
experienced pharmacist, did not rely 
on “extraneous information” when he 
told the other jurors about the effect 
of certain medication on a witness: 
“Jurors may rely on their common 
sense and life’s experience during 
deliberations. This knowledge may 
include expertise that a juror may 
have on a certain subject.”). 


*Messelt, 185 Wis. 2d at 276. 
Manke v. Physicians Ins. Co. of 
Wisconsin, Inc., 2006 WI App 50, T 41, 
289 Wis. 2d 750, 712 N.W.2d 40 (Ct. 
App. 2006) (discussing prior cases, 
including Messelt: “We harmonize 
these supreme court cases and [State 
v. Marhal, 172 Wis. 2d 491, 497, 498 
n.5, 493 N.W.2d 758 (Ct. App. 1992)] 
with this holding: where a motion for 
a new trial is based on prejudicial 
extraneous Informe ods the ee 

rt may grant an evidentiary D 
te upon "an affidavit that shows juror 
statements that are competent see 
mony and, if believed, are clear ae 
convincing evidence of pni 
formation that 18 potential em 


cial. In these Aroa iden 


court may proper luate the 
h to evalua 
tiary hearing Pe initial statements 


Pric | 
mo i reese, on appeal the State did 


order for Fm the trial judge's ‘implicit credibility © additional compe 
tion dete | - and to obtain judice such 
ce sae, an ler o ls 
c- 06 E the 8 ms 
F ae * kodi (2); held, however, cat Sul evidence and o j 
ye ivocal, sometimes inco w under wh ch it ¢ wnitted). 
caso, "did not warrant a NEW ¡op (citations 
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id ve it Airis K 


$ 606.3 WISCONSIN Riny, 


information potentially prejudicia] ; "tie 
To find the extraneous ining competency under [Wi A$ that 606 
hrase is used for determining i 18. St g oY 
$ 906 06(2)I, it is sufficient that it conceivably related to the regis ” wis 
the victima identification of the defendant, a central issue fs the j uror, 
trial. | con® t 
Messelt also put to rest the controversy over whether the e aoa 
tion for extraneous prejudicial information applied only when gcruti 
the information was brought to the attention of all jurors, stand 
supreme court rejected the court of appeals construction of Wis comp 
Stats. § 906.06(2), which required that the information must hay cases 
been communicated to all twelve jurors in order to render th, Some 
testimony competent: par 
The better construction of [Wis. Stats. $ 906.06(2)] is to allow trial poe a 
courts the discretion to investigate allegations that extraneous prej- E 
udicial information affected the verdict irrespective of whether a proa! 
juror communicated that information to even one other juror." on" 
- Finally, as discussed in the preceding section, the Supreme cour’ 
Court has held that. in criminal cases a “clear statement” involy. the 1 
ing a “racial stereotype or animus” is not barred as incompetent circu 
under the no impeachment rule. In such instances, the Sixth or is 
Amendment trumps the policies supporting the no impeachment case 
rule in $ 906.06, thereby permitting the court to consider such and 
evidence. Wisconsin law extends this approach to civil cases as earli 
well." g g aries i 


State v. Bison, 533 N.W.2d at Pederson, 185 Wis. 2d 199, 518 N.W.2d 
744 (involving a *wrench experiment” 246, 251 (1994) (in civil as well as 
in which one juror brought several Criminal cases, Wis. Stats. $ 906.06(2) 
wrenches from home so that the jurors sa not ca tii ahat 
could compare the appearance of their "€0Us prejudicial iniormatior , 
metallic finishes in the dark: “One have been brought to the attention of 
victim, Fielder, testified at trial that ll twelve jurors in order to rend 4 
the gun used in the armed robbery had *Vidence competent; held that Ai. 
) hed finish while the . noon-time research into statistics 
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: would have 
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2d. 107, 102 F ad. R. Evid. Ser 
(2017) and Wisconsin cas 
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4 ; 606.4 ed tics: eer bias test | 
i, consin cases have advanced speci | 
or bias. Strictly speaking, jury blas ie anders governin 
Joncern; the rules are, after all, preoccupied with pe evidentia 
‘pility at trial. Wis. Stats. $ 906.06 comes int cbr of admis- 
e what evidence is properly before th Play only in ag- 
e <grutinizes the juror's alleged bias, Nevertheless, PEART i el it > 
re sandard is so closely intertwined with the evidentiars , ro a aid 
he completeness and accuracy compels a brief discudsion « ry that 
is, cases. Bias is not the only ground for excluding prospective ' these 
> Sometimes deca ds challenged based on physical limitations s 
e hat ~AT urn attect their ability to decide a case fairly and | = 
In State v. Faucher? the’ supreme court took an innovative ap- 
proach to juror bias. Earlier cases employed an elaborate ča 
outmoded lexicon that distinguished among “implied,” “actual.” 
and “inferred” juror bias. To better serve “the bench and bar” the 
court offered a fresh terminology “that accurately reflects both 
the reason why a juror cannot be impartial, and the analysis a 
circuit court should use to discern whether a prospective juror is 
or is not impartial.” The supreme court carefully reviewed earlier 
cases that involved: (1) strikes for cause; (2) lack of juror candor; 
and (8) extraneous information. The court’s discussion of the 
earlier cases in light of the new standards serves as a “a primer 
for jury bias analysis” under the new rules.’ i 
The right to an impartial jury is guaranteed by the federal and 
Wisconsin constitutions.* The legislature also grounded the right 
in Wis. Stats. § 805.08(1), which governs jurors’ qualifications 
and applies to both criminal and civil cases. Under the new ap- 
proach, juror bias falls into three broad categories: Statutory 


’ 


bias, objective bias, and subjective bias. 
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Su pa 


re wk ewe ee A PK EE 


[Section 6064] —-. o tī juror). 


‘State y. Williams, 2015 WI 75, 
1177, 83, 364 Wis, 2d 126, 867 N.W.2d 
tr (2015), cert, denied, 136 8. Ct. 

51, 194 L, Ed, 2d 556 (2016) (a pro- 
ve juror manifest no “bias” when 

vio or, “expressed an ayersion to 
Crim, E photographs depicting the 
jo Scene and the bodies of the 
Kri ; thus, defense counsel's fail- 
Gal), ke the juror was not pal di- 


"State v, Faucher, 227 Wis. 2d 
700, 596 N,W.2d 770.(1999) . >. 
3Faucher, 596 N.W.2d at 717. © 
AFaucher, 596 N.W.2d at e 
5See Rivera V. Illinois, 566 U.S. 
148, 129 S. Ot. 1446, 173 L. Ed. 2d br 
(2009) (no constitutional bad oe 
curred despite trial judge's re th 


allow 


; State y, 2001 WI App ecte 
| 54, 415 241. Guzman, 2001 p ] dge's conduct 
k a 1 „dd i 4 N.W.2d tria yu alous, = 
| 117 (Ct, App, 2001) (trial court props faith, if arguably eye ination require 
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back. | juror who compla 
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Statutory bias implicates the disabilities set forth in Wis 


$ 805.08(1). The statute categorically excludes Prospective tte 


5 
related by blood or marriage to any party or attorney whi tor per 


cars in the case. It also eliminates those with any “finance pias, Pet 
A PET ‘ality “that is revealed 7 sincerely 
Scion dis esc partiality tātad yy, O Se e 
rds and the deme aha Es 
> The bias that is revealed by the Se je ta fa? Tee VOIP ding the case 
it refers to the prospective jurors state ot M Hiatt e bias s Y person. 
take manifold forms, evincing positive OT Āā, ri eelings, emo. f here tk 
tions, and ideas about claims, crimes, AD people that may prior 

counter to the evidence or law. Trial lawyers freely Probe subje | informal 
tive bias during jury selection, which has given rise to a “steady | indeed, 
stream of juror selection cases’ and prompted the following ra, 
observation by the court of appeals: — id “ore Sy 5 
Because lawyers may ask leading questions on voir dire and because aa aeli 
they are also skilled in obtaining desired answers, the responses of cda 

a prospective juror to such ad are often contradictory, pie" ca: 
depending on which party is asking the guestions. Thus, in appeal, ! he juror l 
both parties are usually able to point to voir dire answers that sup- gem b 
port their competing positions regarding the challenged juror. Given ee dal 
this situation, it all the more appropriate for us to defer to the trial | | oe $ St 
court's better position to assess the prospective juror's credibility 736, 596 
and honesty.’ driz Ms: br eee 

_ Thus, subjective bias turns upon the trial judge's “assessment , supreme 
of the individual's honesty and credibility, among other relevant ; overrule ai 

factors,” which in turn is granted deference on appeal. The judge's pata 


determination will be set aside on appeal only if it is clearly 
erroneous.” : lar di 084 


Objective bias does not focus “upon the individual prospective 


Faucher, 596 N.W.2d at 778. See brutal murder case should have been 
State v. Czarnecki, 231 Wis, 2d 1, 8, removed for objective bias based on 
604 N.W.2d 891, 896 (Ct. App. 1999) numerous factors: (1) She knew the 
(prospective juror was statutorily dis- victim for over 20 years and consider 
qualified because his brother-in-law him a “close friend”; (2) her family 
was a State’s witness, a “relationship knew the victim vēl 
by marriage to Bs thirdidegrēs"), Stendi i baitan relati an 

State v. Jimmie R.R., 2000 anding business relationship’ 
App 5, 232 Wis, 2d 138, 606 N.W2d hey parent (then juron an? kr 
196 (Ct, App, 1999) (sexual assault pane apparently attend 
tbr no abuse of discretion 


m to exclude poten- ide anes l “hard 
tial juro mother, who took his murder 
tis rn er wife had been a victim o wea 


"Faucher, 596 NW24 at 18. Se 
State y. Lindell, 2001 WI 108, Wi 41 


49, 245 Wis, 2d ¢ ù cik vu 
(2001) dep her inc 
of im 8 DIOR ct 
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7 Ps Ab? J orson in the Dial rather u i 
ag, permitting the j y raised in „Juror r the re 
x thro bie ly beli e judge t in conj rs positi asonable 
Bi “rereh sincerely teary, The t he bagel: excuse a On ith y could be 
a e e ry. The trial ; e fai , Pros subjecti 
|: bc dire. umstances KAA judge ent sre impartial ive feat 
lings. May the case, but always vie rip dire i r theta’ doo Gee 
> Emo. pe son ast cases the g nd the cts and ci 
kt run here the prospe IS of A endpoint 4 arp involved in 
ke Subjec. rior knowledge about ante held a ae ce bias iaol ansonable 
fi Stead information may h e case, or conceived o luded those 
ollowi ave fatall rk whēre 6 pinion or h 
ing indeed, the courts h y infected xtraneou ad 
s have identi ed the d S prejudi 
PESA AE «CB: dot Karena, 
e recurri i 88 
aitte se SAN subjectively biased ra, die 
O. ineligible to sit i and ; 
a ADEN ment case; the tR tika child entice- Here with a sexual as i 
that bp: the juror “spoke of pa Me found that t M Kia influence pr, in his fam- 
or. Given emotion and free of str ssault without Cza e fair and impartial” his ability 
trial was no basis upon DEFAR thus there 2d ero 2000 WI App 1 State v. 
edibii wu aba of Be 2d Tök, STS N W2A O App, 200 
on); State v. Kiern iscre- trial court abuse of discretion i | 
736, 596 N.W.2d an, 227 Wis, 2d subj ourt's refusal to strik on in the 
ta e S CER saaa (because RESA biased; the defers ads 
- rel supreme court nrecorded, the ing” a single word whi pect 
eS ier tiri pe pok in a position to Pio rest of the voir dire a aged 
e judge's jective bi judge based or 3 clear that the j ; Moreover, 
| 1as; the all š $ on-sub- 10 respon Juror equivocated 
is clearly five prospective pene LR involved Police starta! he presumed 
on another j : who had served esses”); ere more credible wi 
jury, just two d ; es”); State v. Gilli e wit- 
‘0s > where the s : ays earlier, 152, 238 : iam, 2000 WI A; 
pecie A deianbā anenee CERAND ave es 1, 615 N.W.2d 660 
all-but identical sees defense in an exercised aroma court properly 
the previous j runk-driving case— juror scretion in ‘not strikin 
have been ra ekuvusjuni rejected the d juror as subjectively biased wh ga 
s based on di convicted the defend on efense juror stated he “would bal a the 
cat eateries: find po 1s court viet because the defendant. Shs sāpēs con- 
considered d below). jas as Session of a gun when the victi ae 
Porikamiki iev l it was unclear whether none died; 
nearly 5 WI App 28, 4 22, 3 pm. “Toba tte i200 pressed “a prejudice or nredilectio S 
d a “long- N.W2d 701 (Ci R 68 Wis. 2d 300, 878 the first instance”). = ection: i 
ship” with said she’ d „APP. 2016) (juror who Faucher 596 
m d breaky ; been through a «bad S e N.W.2d at 779. 
and Be “100 and did not know if sh tate v. Smith, 2006 WI 74, 
d the vic be *100 percent objecti nie could 117, 291 Wis. 2d 569, 716 N.W.2d 482 
al; (5) she bie duivocally manifest e lid not (2006) (held that that the trial court 
er with her Ca —she was “ho ay subjective properly refused to strike for cause a 
jer “hard”; oe 2002 WI A e J; State v. prospective juror solely because she 
a bruta 7-4 51, 641 N.W.2 p , 4 8, 250 Wis. was employed the by the very distri 
the reco su ereible pot 17 (Ct, App. 2002) attorney's office conducting the prose- 
‘emotional pe vely spr ievourséd when a cution; the court also declined to ore- 
y, Eric rd serve at tri juror was permits ate a “per se exclusion” to govern such 
LW.2d 749, juror’s res al; during voir dire situations, a8 “the exclusion of Jurors 
juror W bieduivocally | ri ira demonstrates on the basis of 0 ective bias is best 
: lased. Without he was subjectively left to the case-by-case diseretion of 
Stated thatchie. any ambiguity, he the cirouit court”); State v. Neumann, 
s own personal experi» 9013 WI 58, 1 159, 348 Wis. 2d 455, 
503 
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involving objective bias. First, 
juror had a direct Cp nd 
at trial” (e.g., the credibil y 
court must also strike a juror 
direct connection to a 
defense theory, coup 
outcome of that issue. 
“demonstrate an intrac 
system.” The cases are col 


*[o]ne escote dd 
‘on to crucial evidence to be 
tion f a key witness). Second, “the te 
for objective bias if the jūtu, 
dispositive issue 1n the case, such 
led with a personal belief 
» Third, jurors must 
table negative attitude toward 
lected in the margin.'” 


e 


R 
re : e 
be pat a the 
the justi 


In Faùċher the supreme court held that the Prospective jury 


832 N.W.2d 560 (2013) (in a prosecu- 
tion of a father for the homicide of his 
child caused by their reliance on faith 
healing, held that jurors in his case 
were not objectively biased because 
the trial judge, by stipulation and dur- 
ing individual voir dire, informed the 
jury panel that the child's mother had 
been convicted several months earlier 
for the same offense: “The jury was 
admonished that the mother's and 
father’s circumstances are not pre- 
cisely the same, that their reactions 
may be different, and the results of the 
two trials may be different.”), 
"State v. Gonzalez, 2008 WI App 
142, J 18, 314 Wis. 2d 129, 758 N.W.2d 
153 (Ct. App. 2008) (trial court prop- 
erly exercised its discretion in remov- 
ing a juror for bias before deliberations 
began: “The trial court in this case did 
precisely what [case law] stated is 
proper, Juror Molenda was questioned 
by the trial court and was asked about 
any connection she might have to 
Gonzalez and LaGosh. Juror Molenda 
stated that she went to the schools 
that LaGosh said she did, specifically 
ool that Gonzalez and 


should have been removed for obj 

tive bias based on numerous factor, 
(1) She knew the victim for over 2 
years and considered him a “eloge 
friend”; (2) her family knew the victim 
well for nearly 50 years; (3) the victim 
had a “long-standing business rela. 
tionship” with her parents; (4) the 
juror and her mother apparently at. 
tended the victim’s visitation or fy. 
neral; (5) she discussed the victim's 
murder with her mother, who took his 
murder “hard”; (6) the murder oc- 
curred in a brutal and cruel fashion: 
and (7) the record indicated that the 
juror was emotional during the voir 
dire); State v. Mendoza, 227 Wis, 2d 
838, 596 N.W.2d 736 (1999) (three pro- 
spective jurors were properly struck 
for cause based on objective: bias; al! 
three had prior criminal convictions 
which were either recent or the ju 

ta 
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despite his assertions that a coud pēri stricken from the 


pan $ ) 
o A VSAA D nanantya an elder] fair. The defendant 
ing "observed the defe el 1tness was a all woman in a nurs- 
ho r belatedly rec ndant in the victim's me home employee 
no had know ognized the State's ke "com. During trial 
wht ity.” The su n and held in high tri kr ps as someone 
inter" t si preme court, concluded ‘hee, 4 a8 a person of 
pest and most sincere efforts to be espite the juror’s 

hot truly set 


aside his strongly held belief that [the witness] would 
not lie 


s issues about objective 


who served on prior simi 
cases. For example, a prospective juror in a droni aai a 


may have served on a jury in another drunk driving case. Conven- 


law. Rather, the party seeking to remove the juror for cause must 
make an individualized showing that the particular juror is 


biased." 


In applying the juror bias test, the Wisconsin. Supreme Court 


constitutionally ineffective for failing 
to strike two jurors as objectively 
biased: one juror’s “curt answers” and 
another's “equivocal statements of 
impartiality’ did not provide a record 
upon which the appellate court could 
overrule the trial court’s assessment 
of their ability to impartially decide 
the case or counsel’s decision not to 
challenge them); State v. Guzman, 
2001 WI App 54, 11 16-17, 241 Wis. 
2d 310, 624 N.W.2d 717 (Ct. App. 2001) 
court properly refused to strike 
juror who complained that his self: 
ku dhe status created a “hardship 
mēri i affect his impartiality; the 
‘ial judge acted appropriately 1n 
rusting the juror that the 2 or 3 
pes trial did not constitute a hardship 
ona the record revealed no basis for 
Ye, g the trial judge's decision 


‘© grounds of bias: "lt ls mot uncom 
_ 100 for prospective jurors to be an- 


App 155, 237 Wis. 2d 794, 615 N.W.2d 
672 (Ct. App. 2000) (finding no abuse 
of discretion in the trial court’s refusal 
to strike a juror for objective bias; even 
assuming the juror strongly believed 
that police officers are more reliable, 
the juror did not express a “strong 
held opinion about the case’s key wit- 
ness” and did not know the testi 
olice officer); State v. Jimmie R.R., 
2000 WI App 5, 232 Wis. 2d 138, 606 
N.W.2d 196 (Ct. App. 1999) (sexual as- 
sault prosecution; no abuse 0 disere- 
tion where judge declined to exclude 
potential juror whose wife had a a 
victim of sexual assault: Ericsson 


thus teaches that prospective jund of 


rime € 
pl a juror if the jū os ba N 
muster un the objeọ Neto A 


n iernan, 227 Wis.. 
State V 2.160 (1999) (nding 

that objective bias | ad been dem 

strated; the a 


$ 606.4 


has emphasized the param 


appearance, 
are “cautioned and encourage 


prospective jurors who appear 


prospective jurors who had served on 
another jury, just two days earlier, 
where the same defense attorney em- 
ployed a nearly identical defense in an 
all-but identical drunk-driving case- 
the previous jury rejected the defense 
and convicted the defendant; during 
voir dire in the second case, the jurors 
candidly expressed their doubts about 
the merits of the defense based on 
their verdict in the earlier case). 
"State v. Lindell, 2001 WI 108, 
Y 49, 245 Wis. 2d 689, 629 N.W.2d 223 
(2001) (internal quotations omitted) 
(citations omitted), Reversing earlier 
cases, Lindell also held that a trial 
court's error in failing to strike a juror 
for cause, which may or may not force 
the defendant to exercise a peremp- 
tory strike, does not result in auto- 
matic reversal but instead should be 
scrutinized for harmless error under 
Wis. Stats. $ 805,18(2) and related 
cases, Lindell contains an extensive 
discussion of the appellate and consti- 
tutional issues implicated by its hold- 
ing. Lindell at 11 51-120, ri: 


State y. Sellhausen, 2012 WI 5, 
117, 29, 338 Wis, 2d 286, 809 N.W.2d 
14 (2012) (where o jas failed to 
sua sponte excuse his daughter-in-law 
from She iney PARO i stated on 
voir dire ge she could a A 
artial; the lead opinion concludes 
“because the red 
remove the 

¿ras 


ll as the reality, of impartiality, Tete the 
andien d” to “err on the side 


court would not reverse their d 


intentioned assurances of impartiality.” | 
Coursing through all these cases 18 the importance of maki 

careful record. In a companion case, State v. Kiernan," + 

supreme court reiterated that subjective bias turns on the Dro. 
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of striki 
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py mitn o jimpartialit rt 
judici ources otherwise , an 
ch that also spares judicial res rh 

postarial and appellate challenges. In ye pin a trial jy e 
A reasonably suspects” a juror might be biased, the prudent co ¿e 
is to remove him or her for cause even 1n the face of 


Se 
Well. 


or partial, a new trial is not required 
under the circumstances of the present 
case. The defendant has not showy 
that the presence of the challenged 
juror in the pool of potential jurors af. 
fected the defendant's substantial 
rights.”). Justice Ziegler filed a concur- 
ring opinion that adopted her concur- 
rence in State v. Tody, 2009 WI 31, 316 
Wis. 2d 689, 764 N.W.2d 737 (2009), 
Since she was joined by three other 
justices, this concurrence is the major- 
ity's opinion on this point. ({ 73) Es- 
sentially, the Tody approach “urgels] 
circuit court judges to exercise their 
inherent authority to ensure the fair, 
efficient, and effective administration 
of justice by considering whether the 
removal of their immediate family 
members from a panel of potential 
jurors or whether recusal from the 
case would avoid such problems. 
(1 75) See State v. Tody, 2009 WI 31 at 
1 41 (trial judge's own mother was 
objectively biased and her presence 
violated the defendant's right to a 
impartial jury: “A presiding judge 
mother as a juror is a special ci 
stance so fraught with the poss! whe 
of bias that objective bias Mus" 
found regardless of the partici 
juror's assurances of impartiallt!: 1, 
jee also State v, Gonzales sg 
WI App 142, Y 18, 314 Wis. 24 129 1. 
N.W.2d 153 (Ct, App. 2008), su™ 
naad anave; BA ov! > a Wi gd 
136, 596 NW 2d 760 


Kol SB 
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Ge 
gr 


¡ve juror's words and demeanor at th 
ae 1 fails to request that the voip di» Mn 


un 


4 14 
rent court’s ruling. 
ci 


ugiernan, 596 N.W.2d at 765 
«wen with a transcript, an appellate 
eN is at a disadvantage to gauge 
OO ative pias because the demeanor 
ae sincerity of the juror are difficult 
an onvey in the paper record of a 
‘e ceeding. Take away the transcript 
and an appellate court's disadvantage 
¡nereases exponentially.”) (citation 
omitted). 

State v. Alexander, 2013 WI 70, 
349 Wis. 2d 327, 833 N.W.2d 126 (2013) 
(homicide trial during which issues of 
possible bias arose regarding two 
jurors; held that the trial judge prop- 
erly conducted hearings on these mat- 
ters with counsel for each side in 
chambers but without the defendant 
being present; defendant’s absence 
from these hearings did not violate his 
constitutional or statutory right to be 
present at trial). 

State v. Funk, 2011 WI 62, 
1148, 63, 335 Wis. 2d 369, 799 N.W.2d 
421 (2011) (after his conviction for 
sexual assault by a jury, it came to 
light in postverdict proceedings that 
one of the jurors had herself been a 
victim of sexual assault on two occa- 
sions; although the juror had failed to 
respond accurately to a “material 
question”—Had she ever testified in a 
criminal case?—during voir dire, the 
record did not support a finding that 
she was subjectively or objectively 
biased: The trial judge’s determination 
that she was subjectively biased 
turned on a question she was never 
asked, namely, whether anyone on the 
Jury panel had been sexually as- 
saulted; “In sum, jurors are presumed 
of tial, and Funk had the burden 
vē rebutting this presumption and 
“Wing Tanya G,’s bias in this case 

y .Hhe questions asked of Tanya 
G's S € 80 inartfully posed that Tanya 
°h-answers cannot reasonably be 


Support a finding of objective 


o court is left with scant grounds upon which to ov 
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bias... . As such, Funk h 

his burden because there y Bay 
that 2 reasonable juror in Tanya G.'s 
position could not be impartial. With- 
out such proof, the only basis on which 
we could conclude that she was objec- 
tively biased is to conclude she was per 
se biased against Funk. [Case law] 
forbids such a per se bias rule based 
solely on having been the victim of 
sexual assault. . .. Consequently, we 
hold that Funk has not met his burden 
to prove that Tanya G. was objectively 
biased.... Therefore, the circuit 
court erred as a matter of law in con- 
cluding that a reasonable person in 
Tanya G.s position could not be impar- 
tial.”), 

Funk delineates what consti- 

tutes a “material” voir dire question, a 
category that includes “follow-up ques- 
tions that would likely have been 
asked had the juror answered the 
asked question correctly.” (J 35) The 
analysis resurrects an approach used 
in State v. Wyss, 124 Wis. 2d 681, 370 
N.W.2d 745 (1985) (disapproved of on 
other grounds by, State v. Poellinger, 
153 Wis. 2d 493, 451 N.W.2d 752 
(1990)), which predated the court's 
more recent assessment of juror bias 
in light of the inadequacies of earlier 
case law. The Funk majority and dis- 
sent spar over whether Wyss was over- 
ruled by the later cases. See 7 39, n. 
18. The dissent emphasized that the 
approach to juror bias represented by 
Wyss had been discarded by later case 
law because of its inadequacies. (1 86) 
The majority’s approach “resurrects 
old standards” (T 97), blurs the distinc- 
tion between subjective and objective 
bias (4 100), and gives inadequate def- 
erence to the circuit court (1 119), See 
Ellison, Getting out of the Funk: How 
Wisconsin Courts Can Protect Against 
the Threat to Impartial Trials, 96 
Marq. L, Rev. 953 (2018), 
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$ 906.07 WHO MAY IMPEACH 

The credibility of a witness may be attacked by an 
including the party calling the witness: 

(S.Ct. Order, 59 Wis.2d R1, R169 (1973; 1991 Wis. Act 32, § 176) 


_ AUTHOR'S COMMENTS 

erations: Credibility, bolstering, method. 
Pith.” atid rehabilitation 87 he e7 M 
BS act io 
ination and extringic 


y Party, 


$ 607.1 General consid 
attack, “good 

$ 607.2 Impeachment of a party's own witne 

$ 607.3 Limits on impeachment: Cross-exam 
evidence j 

$ 607.4 Impeachment of a witness’s t 

$ 607.5 Bias and interest 
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estimonial capacity. Ņ 
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(Section 607.41 EI mh Baw Aids iis case 
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as there ig no disputed ise 1 Ier ay f have. on 
sues of (me da reasonable doubt even 
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law's assumption that the oath, 


rmine the witness's credibili 

‘testimony. Credibility is left to the liene bij 
oh trials, the judge d etermines credibijitot fact 8 discretion, In 
og will not be upset on appeal except Pi 
ni pe law governing credibilityim 
built upon these four testi 
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what weight the trier of fact ied «Vant because i 


The law’s insistence upon witness testimony re 
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t determines 


ould give the witness's testimony. 


sts on the common 


aaa 
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rer 
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are fundamental to the evaluat 
and ee ate Ai profoundly shape proof regarding credibility. 

The ring describes the latitude permitted parties to 
enhance a witness's credibility even before it has been attacked. 
The issue usually arises when the direct examiner asks questions 
intended to establish the witness as especially trustworthy. Most 
often implicated are background questions and the tactic of 
“inoculation.” McCormick observes that as a “general proposition, 
bolstering evidence is inadmissible” yet acknowledges that there 
are “exceptional situations” when it should be permitted.* While 
McCormick's view may accurately describe the case law, such is- 
sues are seldom litigated on appeal and trial practice is quite 
otherwise. Juries are screened to ensure that they are unfamiliar 
with witnesses who may testify. When witnesses are called to the 


dio a TO hi a S 


- “Steinmann v. Steinmann, 2008 
WI 43, 44 55-58, 309 Wis. 2d 29, 749 
N.W.2d 145 (2008) (divorce case where 
Judge reasonably rejected testimony 


Spouses); Jezeski y, Jezeski, 2009 WI 
PP 8, 4 8,316 Wis, 2d 178, 763 N.W.2d 
116 (Ct, App. 2008) (one brother sued 
Another brother after the one failed to 
peavey property back to the other 
wowing the latter brother's divorce; 

ter a short bench trial the judge 
aro that the contract's intent was to 
rie he parcel's consideration by the 
tot Y court in the divorce; deferring 
ie re trial court’s assessment of cred- 
ob ty and weight, the court of appeals 
ton oc, I is the fact. inder's fune 

noi. "eB0lve any conflicts or 4 
tencies in meto and to judge 


as to donative intent by one of the ' 


stand, experienced trial lawyers elicit testimony about the 


the credibility of the evidence, and the 
fact finder may believe some of the 
testimony of one witness and some of 
the testimony of another witness even 
though their testimonies, read as a 
whole, may be inconsistent, Unless the 
testimony is inherently incredible, an 
appellate court may not aubehivare kos 
judgment for that of the fact finder: 
(citations omitted). | i 
See $ 610.1 (religious beliefs 
inadmissible to attack or support a 
ibility), § 608.3 (limited use 
rte sexperts”), $$ 608.401, 608.402 
A AROR d other “truth ma- 
(polygraphs and 0 
chines” inadmissible), 
4McCormick, on Evi 


(7th ed.) 


dence § 33 


509 


$ 607.1 Mi Ev 


| tion, employment 
sion und—e.g., age, educa ; fa 
witnesses bac ee Not only ‘does this pri pr pb und Stan; 
aly nervous witness before she is aad 0 the even, © 
a 


‘ury about who she is while „tat 
issue, but it also Seat ta rā we look to in our societ y 
ing the contextual facto her we believe someone. Since y 0d 
Īture when evaluating whether in ag Ce thes, 
contextual factors are limitless, the thet i tur is to entra 
the extent of o DO ago rf imc igih hd ki, A 
discretion subject to i h nor oA i, - The 
witness's “background,” however, should T M e line a 
i issible character evidence.” Moreover, $ 906.1 
pi de trial judge to control the mode, ang order of k 
rogation both to save time and to more effectively determine the 
truth, In addition to background information, direct examiners 
will often attempt to inoculate against (blunt) an inevitable 
impeaching attack by eliciting the damaging information before 
the cross-examiner has a chance to do so.” Here too the issue 
should be entrusted to the trial judge’s discretion. 

Impeachment involves the latitude accorded a party in attack. 
ing or supporting witnesses’ credibility. As McCormick aptly 
observes “lilmpeachment is not a dispassionate study of the 
witness's capacities and character, but rather is an attack upon 
his credibility.” The law also permits parties to rehabilitate a 
witness's credibility following such an attack. Wisconsin law rec- 
ognizes five modes of impeachment.* All are rooted in the com- 
mon law and share one essential feature: their relevance to the 
witness's credibility. The five avenues of impeachment involve: 

is ol phe witness's capacity (strong or weak) to perceive, to 


same line, pointing out that Mr Ps 
examination the prosecutor elicited ville bur 


fficer, was - 
2 Witness 


1 ES $4 


te, rīt quoting 
ce § 33 (2d ed 
Avidence ch. 5 ( 


ijā 


pomt NOA MNEESBE 
ber, or to narrate e 
remember, : vents accu 
9, Whether the witness POssesseg fr m4 
ight consciously or subconsciously color hie 
3, Contradictory testimony by other 4 


r self-interest that 
8 or her testimony, 


question the cr edibility of the subjēct Hehe 6 that call into 
4, The consistency or inconsistency of hia 
with his or her prior statements, y 
5. The witness's character 
rior convictions for crimes. 


88, 
witness's testimony 


for truthfulness, including any 


Bias and self-interest, the second avenue, relate to the diverse 
influences that might affect the witness’s objectivity. Friendship, 
partiality, or a financial stake tend to color and shape a witness’s 
perceptions and memories. They may also induce the witness to 
deliberately misrepresent facts. Because bias exerts so powerful 
an influence on testimony and is so well-understood by lay jurors, 
the law allows wide latitude in exploring it at trial. Bias is 
discussed in § 607.5. bid 

The third avenue, impeachment by contradiction, is perhaps 
the most elemental form of attacking credibility. It occurs when a 
witness’s testimony is “contradicted”—to put it simply and 
tautologically—by other witnesses (or exhibits), Thus if oe 
#2 testifies that the she heard the sound of squealing br NA 

re the crash and witness #8 testifies that he haard Ep 

sound, their testimony is in obvious contradiction, One ATA 
impeaches the other, Because human fallibitity a law permits 
and life is short (and so should most trials be), the avi Pe 
4 A a l issues. Contradiction 18 
contradiction” only on non-collatera! 18882: 


hiia ee id fi rod ced; “the eX- 
iš | | evidence already intron vr achment 
State v Bolio, 006 WI App 108, clusion of the ada. ME void a 
2a 21, 294 Wis, 2d 611, 718 N.W.2d Ab ade pad issue clearly collat- 
ori, A. App, 2006) (trial court prop: ; tte’s guilt”). 

erly excluded defense impeachment eral to Rockettes api 

“idence that was cumulative to other 511 
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$ 607.1 ISCONSIy Eron 
discussed in § 607.6. The definition of “non-collatera]” issue m 
in $ 607.3. | P 
he A prior statements, the fourth avenue, are a 
probative of credibility. If the witness has mage earlier gl 

ments that are inconsistent with his trial testimony 
the witness is mistaken gy Iy 


naturally suspects that ; Ye : OF lyin 
Conversely, in order to buttress a witness S credibility, Prior pr 


tatements are sometimes admissible on the assum 

that ēna is some mark of trustworthiness. These Subject 
are addressed in the commentary to Wis. Stats. $ 906.13, 
Finally, the law posits that all witnesses (lay and expert) dos 
sess a character trait for “truthfulness.” Witnesses may be cris. 
examined about specific instances of untruthful conduct (eg 

false entries on a job application). So-called “character Witnesses” 
may testify to their own personal opinion, or the gist of com. 
munity gossip (reputation), about another witness's truthful or 
untruthful character. Prior criminal convictions are also admis. 
‘sible to impeach a witness’s untruthful character. These proce. 
dures are addressed in the commentary to Wis. Stats. $ 906.08," 
The admissibility of prior criminal convictions to impeach ig 
treated in the commentary to Wis. Stats. $ 906.09.” ————— 
What factual support must there be to sustain an impeaching 
attack? For the most part it is assumed that lawyers have a good 
faith basis for the questions they ask, whether on direct or cross- 
examination. “Good faith” does not, however, mean admissible 
evidence. It may well be that counsel’s good faith basis rests 
upon evidence that is wholly inadmissible, yet the examination 
may be permitted.'* When explosive, controverted facts are 
nested” in questions, especially on cross-examination, opposing 
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counse <p re their fact; 
‘urys presence—either duri ual underpinn; 
he jurys. uring a break in the prosao side 
À ings 
AN Are SaR ROROA Rees raise two prime f faa 
$ , requi 18 ‘ 
axami quired sues; (1) 
jmpeac’ 
t 


en i 
explain or deny statements that are tncbiletatant Mii ae 
ir 


and the admissibility of extrinsi i : 
nection with each of the fe mods es AA A 
Attempts to impeach a witness's credibility are often followed 
by proponent's efforts to buttress the witness's credibilit aaa 
trine called rehabilitation. This is most often doneth 4; ia 
dence of the witness’s “truthful” character or the ‘dingduatie i 
prior consistent statements made by the witness. Basic hee 
ations of relevance demand that supporting evidence meet the 
nature of the impeaching attack. For example, if a witness's 
character for truthfulness is assailed, prior consistent statements 
cannot ordinarily be introduced to support credibility. Yet.the 
principle of “in kind” rehabilitation following an impeaching at- 
tack should not be regarded as dogma. Thus, a witness may be 
attacked as biased (e.g., she settled with the tortfeasor) followed 
by rehabilitation with prior consistent statements which antedate 


which the question relates. The copy because the cross-examiner had a pe 
faith basis and regardless of the “lin- 


of Soto's Maryland driving record r 
provided sufficient basis for such cross- Bering odor” emanating from the wit- 
examination and defense counsel read- e888 denials) 
y acknowledged that he did not seek “McCormick, Evidence $ 49 (3d 
to admit the record itself and would be ed,), quoted with approval in State v. 
und by Soto’s answers,”) (citations Johnson, 149 Wis, 2d 418, 439 N.W.2d 
omitted) (internal quotations omitted); 122, 125-26 (1989), on reconsidera: 
1. y, Simonelli, 237 F,8d 19, 23, 65 tion 158 Wis, 2d 121, 449 N.We2d 845 
Fed. R, Evid, Serv, 920, 87 A.FTR.2d (1000), Set McCormick on, Evidenco 
2001-584 (ot Cir, 2001) (diseussing $ 47 (Tth ed) CAA A The af thumb, tho 
impeachment under Fed, R, Evid, courts demand that the tPA peach: 
08(b) with specific instances of a be A respondé in kind to Me imped 
tness’s untruthfulness, which he ment. Precisely how resp 
ented on cross-examination; held that question of re, ee 
uch impeachment was appropriate able courts differ. }. 
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$ 607.2 Impeachment of a party's own Witness 


Wis. Stats. $ 906.07 permits a party to impeach its own w; 


ness regardless of whether the party 1 
testimony. The rule explicitly renou 
chestnut that a party 
Leading questions may 
discretion of the trial court.” 

Although the modern rule clearly allows the impeachment of a 
party’s own witness, impeachment alone should not be the objec- 
tive of calling a witness. Impeachment helps the jury assess the 
credibility of a witness so that it may gauge the probative value 
of the testimony. Impeachment for the sake of impeachment is 
not permitted.* | 7 a 

For example, it would be improper to call a witness simply for 
the purpose of showing that this person is an acquaintance of a 
party and has been convicted of a crime. Tarnishing a party 
through an inference of guilt by association is an improper use of 
impeachment procedures. This situation should be distinguished, 
however, from that in which a hostile witness is called for the 
purpose of putting into evidence the witness's prior inconsistent 
ar as substantive proof, as permitted by the hearsay 
rules. MEA da pte he AOR ELS 


"See James v. Ilinois, 498 U.S. called him or Her; in this cos, th 
307, 310-11, 110 S. Ct. 648, 651-52. ed. Aim or Her; in this case, te 
107 L. Ea. 2d 676 (1990) (eet. b% prosecutor impeached its own wit 
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See McCormick on Evidence | Judicial Council Committee's 
38 (7th ed.) (discuss _ Judicial Council Committ 
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State v. Long, 2002 WI Ap impeach one’ itness may | 
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3 Limits on impeachment; i 
607 extrinsic evidence Cross-examination and 
form of impeachment has tw 
ES chaps , , WO proc ; 
re latitude does the impeaching party Ps First, 
„bject during cross-examination (or other examinati plore the 
“ites? This is sometimes described as * mination) of the 


64 , 
‘ ; intrinsic” i 1 
in the event the witness refuses to admit ve epa 
j e 


peaching party duri z 
examination depends upon the mode of poi de aiid tha 
discretion of the trial court. Often, the impeaching party’s goal is 
to get the witness to admit the impeaching fact during cross- 
examination. Although the cross-examiner is generally free to 
make more than one sally, the trial judge may curb the cross- 
examination where it is repetitious, marginally relevant, confus- 
ing, or unfairly prejudicial under Wis. Stats. § 904.03 or where it 
reaches the point of harassment under Wis. Stats. $ 906.11. 
Where the witness refuses to concede the fact or offers an alleg- 
edly inaccurate, self-serving explanation, the focus then shifts to 
whether extrinsic evidence may be used to establish the fact. 
“Extrinsic evidence” is defined as any source of proof other 
than the testimony of the witness being impeached (proof 
“extrinsic” to the witness).* Usually it is another witness's 
testimony but it could also be an authenticated exhibit (e.g., a 
document proving the fact). The distinction is occasionally subtle. 
To illustrate, assume a witness is examined about the contents of 


~ o 
Section 607.3] “State v. Sonnenberg, es 
‘Im wi i videntiary 2d 159, 168, 344 N.W.2d 95, 99 (1984 
Foundations $ 6 00 (oth delos dia (explaining that extrinsic evidence is 
rm “intrinsic impeachment” to de- “evidence obtained by calling addi- 
Scribe attacks during cross- tional witnesses, as opposed to evi- 
tion), dence obtained by the cross- 


at i The 

i e State y. Sonnenberg, 117 examination of a witness”). 
Aia 2d 159, 167, 344 N.W.2d 95, 99 Sonnenberg court also quoted enother 
ae State y. Webster, 196 Wis. 24 authority which defined ezkrūtālā o - 
199% 538 N.W.2d 810, 817 (Ct, APP. dence as * [Elvidence admitted o Y 

; id} Whether shooting victim com- than through examination of ie $ 
La with state employment laws had ness whose impeachment is ang V 
ouy bēāring on his credibility and 844 N.W.2d at 99- 
the 4 have misled the jury; held that 100, quoting Warshafsky, 10 V ag ver 
etamin a Ort properly barred iki Practice Series, Trial Handaan 
Stats, g ond avy subject under W S Wisconsin Lawyers, $ 315 


515 


